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In the District Court of the United States in and for 
the Northern District of Calforma, Division 


Two. 
(No. 15,660.) 


TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 


Complaint. 

The Trojan Powder Company, a Corporation, com- 
plaining of the Fireman’s Fund Insurance Com- 
pany, a Corporation, for cause of action, alleges: 

Ie 

That at all the times hereinafter mentioned the 
said Trojan Powder Company, plaintiff above 
named, was, and still is, a corporation, organized and 
existing under and by virtue of the laws of the State 
of New York, having its principal place of business 
at the City of New York, in said State, and at all of 
said times was, and still is, a citizen of said State of 
New York. 

THE 

That at all the times hereinafter mentioned the 
Fireman’s Fund Insurance Company was, and still 
is, a corporation, organized and existing under and by 
virtue of the laws of the State of California, having 
its principal place of business at the City and County 
of San Francisco, in said State, and at all of said 
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times was, and still is, a citizen of said State of Cali- 
fornia. 
ITT. 

That heretofore, to wit, on the 7th day of August, 
1912, the said Fireman’s Fund Insurance Company 
did make, issueand [1*] deliver unto the said Tro- 
jan Powder Company, its certain policy of marine 
insurance, wherein and whereby the said Fireman’s 
Fund Insurance Company did insure the said Trojan 
Powder Company in the sum of Thirty-five Thousand 
(35,000) Dollars on six thousand (6,000) cases of 
high explosives laden on board the ship or vessel 
called the ‘‘Pleiades,’’ for a voyage from the port of 
San Francisco to the port of Balboa, Isthmus of 
Panama. 

IV. 

That it was provided in the said policy that the ad- 
ventures and perils which the said Company is con- 
tent to bear and does take upon itself in the said voy- 
age so insured as aforesaid, were, among other things, 
perils of the sea, and all other perils, losses and mis- 
fortunes which have or shall come to the hurt, detri- 
ment or damage of the aforesaid subject-matter of 
this insurance, or any part thereof. 

That it was further in and by said policy provided 
that said goods were warranted free from average 
unless general or the ship or craft be stranded, sunk 
or burnt, each craft or lighter being deemed a sep- 
arate insurance. Underwriters notwithstanding this 
warranty to pay for any special charges for ware- 


*Page-number appearing at foot of page of original certified Transcript 
of Record. 
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house rent, reshipping or forwarding for which they 
would otherwise be liable. 
V. 

That the said steamer ‘‘Pleiades’’ departed on her 
voyage in said policy mentioned with said six thou- 
sand (6,000) cases of high explosives on board there- 
of, and while on said voyage said vessel was on the 
16th day of August, 1912, stranded off the coast of 
Mexico, and then and there, together with her cargo, 
was in danger of becoming a total loss. That there- 
after such salvage operations were undertaken as re- 
sulted in the floating and saving of said vessel and 
her cargo, but the said vessel was then and there in 
such damaged condition that she was unable to pro- 
ceed upon her said [2] voyage, but was brought 
back to the port of San Francisco for repairs, where 
the said cargo was discharged into lighters. 

VI. 

That the said plaintiff had prepaid the freight for 
the carriage of said cargo from the port of San Fran- 
cisco to the port of Balboa in the sum of Four Thou- 
sand Nine Hundred and Fifty (4,950) Dollars, and 
that in said contract of carriage it was, among other 
things, provided that said freight was to be consid- 
ered as earned, vessel or goods lost or not lost at any 
stage of the entire transit; that on the happening of 
any of the contingencies in said contract of carriage 
mentioned, carriers were to have the right to forward 
the said cargo to the port of destination on their own 
routes, and should receive extra compensation for 
said services whether performed by their own vessels 
or those of strangers. 
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That among the contingencies so provided in said 
bill of lading were stranding, straining and any ac- 
cidents or perils of the seas. 

var. 

That the said cargo was reshipped and forwarded 
on the steamer ‘‘Mackinaw,’’ belonging to said car- 
rier, and transported therein from the port of San 
Francisco to the port of Balboa, for which service the 
said plaintiff was then and there compelled to and 
did pay additional freight in the sum of $4,050.00. 

Ve: 

That the said plaintiff demanded payment of the 
said insurance company of the said sum so paid to 
forward said cargo to said port of destination, but 
said defendant has refused to pay the same, or any 
part thereof, and no part thereof has been paid; [3] 


AND FOR A FURTHER AND SECOND CAUSE 
OF ACTION AGAINST SAID DEFENDANT, 
SAID PLAINTIFF ALLEGES: 

I. 

That at all the times hereinafter mentioned the said 
Trojan Powder Company, plaintiff above named, 
was, and still is, a corporation, organized and exist- 
ing under and by virtue of the laws of the State of 
New York, having its principal place of business at 
the City of New York, in said State, and at all of 
said times was, and still is, a citizen of said State of 
New York. 

30. 

That at all the times hereinafter mentioned the 
Fireman’s Fund Insurance Company, defendant 
above named, was, and still is, a corporation organ- 


vs. Trojan Powder Company. 5) 


ized and existing under and by virtue of the laws of 
the State of California, having its principal place of 
business at the City and County of San Francisco, in 
said State, and at all of said times was, and still is, 
a citizen of the State of California. 

ITI. 

That heretofore, to wit, on the 7th day of August, 
1912, the said Fireman’s Fund Insurance Company 
did make, issue and deliver unto the said Trojan 
Powder Company its certain policy of marine insur- 
ance, wherein and whereby the said Fireman’s Fund 
Insurance Company did insure the said Trojan Pow- 
der Company in the sum of Thirty-five Thousand 
(35,000) Dollars, on six thousand (6,000) eases of 
high explosives laden on board the ship or vessel 
called the ‘‘ Pleiades,’’ for a voyage from the Bay of 
San Francisco, in the State of California, to the port 
of Balboa, Isthmus of Panama. 

IV. 

That it was provided in said policy that the adven- 
tures and perils which the said Company is content 
to bear and doestakeupon [4] itself in the voyage 
so insured as aforesaid, were, among other things, 
perils of the seas, and all other perils, losses and mis- 
fortunes that have or shall come to the hurt, detri- 
ment or damage of the subject-matter of this insur- 
ance, or any part thereof. 

That it was further in and by said policy provided 
that said goods were warranted free from average 
unless general, or the ship or craft be stranded, sunk 
or burnt, each craft or lighter being deemed a sepa- 
rate insurance. Underwriters notwithstanding this, 
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warranty to pay for any special charges for ware- 
house rent, reshipping or forwarding for which they 
would otherwise be liable. 

That it was among other things in said policy pro- 
vided that all questions of liability arising under its 
policy are to be governed by the laws and customs of 
England. 

Ne 
_ That it is the law of England that if by reason of 
damage done to the ship, she cannot be repaired with- 
out very great loss of time, the master is at liberty to 
procure another ship to transport the cargo to the 
place of destination ; that there is and can be no abso- 
lute obligation on the part of the master towards the 
owner of the goods to forward them in the original 
vessel. 

NA 

That it is the law of England that where freight is 
paid in advance, and the contract of carriage pro- 
vides that it is to be considered as earned, vessel or 
goods lost or not lost at any stage of the entire tran- 
sit, such freight is earned by the shipowner when the 
cargo is received on board; and the right of the ship- 
owner thereto does not depend on the delivery of the 
cargo at the port of destination. 

Vi. 

It is further the law of England that, in a case of 
marine insurance on merchandise, when, in conse- 
quence of a peril insured [5] against, an extra 
freight must be paid by the cargo owner to bring the 
said merchandise to the port of destination, such ex- 
pense is a loss directly due to such peril insured 
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against for which the insurer is liable. 
VIII. 

That the said steamer ‘‘Pleiades’’ departed on her 
voyage in said policy mentioned, with said six thou- 
sand (6,000) cases of high explosives on board 
thereof, and while on said voyage was on the 16th 
day of August, 1912, stranded off the coast of Mex- 
ico, and then and there, together with her cargo, was 
in danger of becoming a total loss. That thereafter 
such salvage operations were undertaken as resulted 
in the floating and saving of said vessel and her 
cargo, but the said vessel was then and there in such 
damaged condition that she was unable to proceed 
upon her said voyage, but was brought back to the 
port of San Francisco for repairs, where the said 
cargo was discharged into lighters. That the re- 
pairs on said steamer were not completed until 
That the nature of said goods and the purpose for 
which said goods were intended, would have rendered; 
it unreasonable to detain them until the completion 
of said repairs. 


IX. 

That said cargo was being transported in said 
steamer ‘‘Pleiades’’ under a contract of carriage 
with the California-Atlantic Steamship Company, 
wherein and whereby it is provided that said freight, 
whether prepaid or to be collected, was to be consid- 
ered as earned, vessel or goods lost or not lost at any 
stage of the entire transit; that on the happening of 
any of the contingencies in said contract of carriage 
mentioned, carriers were to have the right to forward 
the said cargo to the port of destination on their own 
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routes, and should receive extra compensation for 
said service, whether performed by their own vessels, 
or those of strangers. [6] 

That among the contingencies so provided in said 
bill of lading, were stranding, straining and any ac- 
cideuts or perils of the seas. 

That the said plaintiff had prepaid the freight for 
the carriage of said cargo from the port of San Fran- 
cisco to the port of Balboa, in the sum of Four Thou- 
sand Nine Hundred and Fifty (4,950) Dollars. 

X. 

That the said cargo was on the 15th day of October, 
1912, reshipped and forwarded on the steamer 
‘‘Mackinaw,’’ belonging to said California-Atlantic 
Steamship Company, and transported therein from 
the port of San Francisco to the port of Balboa, for 
which service the said plaintiff was then and there 
compelled to, and did pay additional freight in the 
sum of $4,050.00. 

XI. 

That said plaintiff has demanded payment of the 
said Insurance Company of the said sum so paid to 
forward said cargo to said port of destination, but 
the said defendant has refused to pay the same, or 
any part thereof, and no part thereof bas been paid. 


AND FOR A FURTHER, AND THIRD CAUSE 
OF ACTION AGAINST SAID DEFENDANT, 
SAID PLAINTIFF ALLEGES: 

He 
That at all the times hereinafter mentioned the 

Trojan Powder Company, plaintiff above named, 

was, and still is, a corporation, organized and exist- 
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ing under and by virtue of the laws of the State of 
New York, having its principal place of business in 
the City of New York, in said State, and at all of said 
times was, and still is, a citizen of said State of New 
York. 

II. 

That at all the times hereinafter mentioned the 
Fireman’s Fund [7] Insurance Company was, and 
still is, a corporation, organized and existing under 
and by virtue of the laws of the State of California 
having its principal place of business at the City and 
County of San Francisco, in said State, and at all of 
said times was, and still is, a citizen of said State of 
California. 

ITI. 

That heretofore, to wit, on the 7th day of August, 
1912, the said Fireman’s Fund Insurance Company 
did make, issue and deliver unto the said Trojan 
Powder Company its certain policy of marine insur- 
ance wherein and whereby the said Fireman’s Fund 
Insurance did insure the said Trojan Powder Com- 
pany in the sum of Thirty-five Thousand (35,000) 
Dollars, on six thousand cases of high explosives 
Jaden on board the ship or vessel called the ‘‘ Plei- 
ades,’’ for a voyage from the Bay of San Francisco 
to the port of Balboa, Isthmus of Panama. 

Ie 

That it was provided in said policy that the adven- 
tures and perils which the said company is content to 
bear and does take upon itself in the voyage so in- 
sured as aforesaid, were, among other things, perils 
of the seas, and all other perils, losses and misfor- 
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tunes which have or shall come to the hurt, detriment 
or damage of the subject-matter of this insurance, or. 
any part thereof. 

That it was, among other things, in said policy pro- 
vided that all questions of liability arising under its 
policy are to be governed by the laws and customs of 
England. 

V. ; 

That the said steamer ‘‘Pleiades’’ departed on her 
voyage in said policy mentioned with six thousand 
(6,000) cases of high explosives on board thereof, and 
while on said voyage was on the 16th day of August, 
1912, stranded off the coast of Mexico, and [8] and 
then and there together with her cargo was in dan- 
ger of becoming a total loss. That thereafter such 
salvage operations were undertaken as resulted in the 
floating and saving of said vessel and her cargo, but 
the said vessel was then and there in such damaged 
condition that she was unable to proceed upon her 
said voyage, but was brought back to the port of San 
Francisco for repairs, where the said cargo was dis- 
charged into lighters. That the repairs on said 
steamer were not completed until That the 
nature -of said goods and purpose for which said 
goods were intended, would have rendered it unrea- 
sonable to detain them until the completion of said 
repairs. 


VI. 

That said cargo was being transported in said 
steamer ‘‘Pleiades’’ under a contract of carriage with 
the California-Atlantic Steamship Company, wherein 
and whereby it was provided that freight, whether 
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prepaid or to be collected, was to be considered as 
earned, vessel or goods lost or not lost at any stage 
of the entire transit; that on the happening of any of 
the contingencies in said contract of carriage men- 
tioned, said carriers were to have the right to for- 
ward said cargo to the port of destination on their 
own routes, and should receive extra compensation 
for said service, whether performed by their own ves- 
sels or those of strangers. 

That among the contingencies so provided in said 
bill of lading, was stranding, straining and any acci- 
dents or perils of the seas. 

That the said plaintiff had prepaid the freight for 
the carriage of said cargo from the port of San Fran- 
cisco to Balboa in the sum of Four Thousand Nine 
Hundred and Fifty (4,950) Dollars. 

VIL. 

That the said cargo was on the 15th day of Octo- 
ber, 1912, reshipped and forwarded on the steamer 
‘“Mackinaw’’ belonging to said [9] California- 
Atlantic Steamship Company, and_ transported 
therein from the port of San Francisco to the port of 
Balboa, for which service the said plaintiff was then 
and there compelled to and did pay additional freight 
in the sum of $4,050.00. 

Wan. 

That under a policy and contract of carriage such 
as that hereinbefore set forth, and under such facts 
as those hereinbefore set forth, it is the practice and 
custom of Underwriters in England to pay the excess 
of the expense to which the owner of the goods is put 
in bringing them to their destination over the freight. 
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originally paid, as a loss directly due to said peril. 
TX. 

- That said plaintiff has demanded payment of the 

said Insurance Company of the said sum so paid to 

forward said cargo to said port of destination, but 

said defendant has refused to pay the same, or any 

part thereof, and no part thereof has been paid. 


AND FOR A FURTHER AND FOURTH CAUSE 
OF ACTION AGAINST SAID DEFENDANT, 
SAID PLAINTIFF ALLEGES: 

J. 

That at all the times hereinafter mentioned the said 
Trojan Powder Company was, and still is, a corpo- 
ration, organized and existing under and by virtue 
of the laws of the State of New York, having its prin- 
cipal place of business at the City of New York, in 
said State, and at all of said times was, and still is, 
a citizen of said State of New York. 

fl 

That at all the times hereinafter mentioned, the 
Fireman’s Fund Insurance Company, defendant 
named, was, and still is, a corporation, organized and 
existing under and by virtue of the laws of the State 
of California, having its principal place of business 
[10] at the City and County of San Francisco, in 
said State, and at all of said times was, and still is 
a citizen of said State of California. 

III. 

That heretofore, to wit, on the 7th day of August, 
1912, the said Fireman’s Fund Insurance Company 
did make, issue and deliver unto the said Trojan 
Powder Company its certain policy of marine insur- 


ay 
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ance, wherein and whereby the said Fireman’s Fund 
Insurance Company did insure the said Trojan Pow- 
der Company in the sum of Thirty-five Thousand 
(35,000) Dollars on six thousand (6,000) cases of 
high explosives laden on board the ship or vessel 
called the ‘‘Pleiades,”’ for a voyage from the Bay of 
San Francisco to the port of Balboa, Isthmus of 
Panama. 
IV. 

That it was provided in said policy that the adven- 
tures and perils which the said Company is content 
to bear and does take upon itself in the voyage so 
insured as aforesaid were, among other other things, 
perils of the seas, and all other perils, losses and mis- 
fortunes which have or shall come to the hurt, detri- 
ment or damage of the subject matter of this insur- 
ance, or any part thereof. 

That it was among other things in said policy pro- 
vided that in case of loss or misfortune it shall be 
lawful to the insured, their factors, servants and as- 
signs, to sue, labor and travel for, in and about the 
defense, safeguard and recovery of the aforesaid 
subject matter of this insurance, or any part thereof, 
without prejudice to this insurance, the charges 
whereof the said Company will bear in proportion 
to the sum hereby insured. That said goods were 
insured up to their full value. 

V. 

That the said steamer ‘‘Pleiades’’ departed on her 
said voyage [11] in said policy mentioned, with 
said six thousand (6,000) cases of high explosives 
on board thereof, and while on said voyage was on 
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the 16th day of August, 1912, stranded off the coast 
of Mexico and then and there, together with her 
cargo, was in danger of becoming a total loss. That 
thereafter such salvage operations were undertaken 
as resulted in the floating and saving of said vessel 
and her cargo, but the said vessel was then and there 
in such damaged condition that she was unable to 
proceed upon her said voyage, but was brought back 
to the port of San Francisco for repairs, where the 
said cargo was discharged into lighters. That the 
repairs on said steamer were not completed until 
That said goods were then and there in- 
danger of loss and deterioration, if detained at the 
port of repair. 


Vi. 

That in order to transport the said cargo to its 
port of destination, the said plaintiff was compelled 
to and did ship the same on the steamer ‘‘ Mackinaw’’ 
from the port of San Francisco to the port of Bal- 
boa, and the said plaintiff was then and there com- 
pelled to and did pay the sum of Four Thousand and 
Fifty (4,050) Dollars additional freight for the car- 
riage aforesaid. 

Vall. 

That said cargo was being transported in said 
steamer ‘‘Pleiades’’ under a contract of carriage 
with the California-Atlantic Steamship Company, 
wherein and whereby it was provided that freight, 
whether prepaid or to be collected, was to ‘be con- 
sidered as earned vessel or goods lost or not lost at 
any stage of the entire transit; that on the happen- 
ing of any of the contingencies in said contract of 
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carriage mentioned, said carriers were to have the 
right to forward said cargo to the port of destina- 
tion on their own routes, and should receive extra 
compensation for said service, whether performed 
by their own vessels, or those of strangers. [12] 

That among the contingencies so provided in said 
bill of lading was stranding, straining and any acci- 
dents or perils of the seas. 

That the said plaintiff had prepared the freight 
for the carriage of said cargo from the port of San 
Francisco to the port of Balboa, in the sum of Four 
Thousand Nine Hundred and Fifty (4,950) Dollars. 

VIII. 

That the said plaintiff demanded payment of the 
said Insurance Company of the said sum so paid to 
forward said cargo to said port of destination, but 
said defendant has refused to pay the same, or any 
part thereof, and no part thereof has been paid. 

WHEREFORE, plaintiff prays for judgment 
against said defendant in the sum of Four Thousand 
and Fifty (4,050) Dollars, together with interest 
from the 15th day of October, 1912, and costs of suit. 

NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Plaintiff. 
State of California, 
City and County of San Francisco,—ss. 

W. P. Mulhern being duly sworn, deposes and 
says: That he is an officer of Trojan Powder Com- 
pany, a corporation, plaintiff in the above-entitled 
cause, to wit, the Manager thereof; that he has read 
the foregoing Complaint, and knows the contents 
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thereof; that the same is true of his own knowledge, 
except as to the matters which are therein stated 
upon information and belief, and that as to those 
matters he believes it to be true. 

W. P. MULHERN. 


Subscribed and sworn to before me this 27th day 
of May, 1913. 

[Seal] CHARLES EDELMAN, 
Notary Public in and for the City and County of 

San Francisco, State of California. 

My commission expires April 9th, 1914. [13] 

[Endorsed]: Filed May 27, 1913. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [14] 


In the District Court of the United States in and for 
the Northern District of Califorma, Second 


Division. 
No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
vs. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Defendant. 
Answer. 

Comes now the Fireman’s Fund Insurance Com- 
pany, a corporation, and in answer to the allegations 
of the first cause of action in the complaint herein 
admits, denies and alleges, as follows: 
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i 

Defendant admits the allegations of paragraph I 

of said first cause of action. 
IT. 

Defendant admits the allegations of paragraph II 

of said first cause of action. 
Jt, 

Defendant admits the allegations of paragraph 
III of said first cause of action. 

lee 

Defendant admits the allegations of paragraph IV 
of said first cause of action. 

V. 

Defendant admits the allegations of paragraph V 

of said first cause of action. [15] 
VI. 

Answering unto the allegations of paragraph VI 
of said first cause of action, defendant alleges that 
it has no information or belief as to the same suffi- 
cient to enable it to answer said allegations, and 
placing its denial on that ground, denies that said 
plaintiff had prepaid the freight for the carriage of 
said cargo from the port of San Francisco to the port 
of Balboa in the sum of $4,950, or in any sum what- 
soever, or at all, and that in said contract of carriage 
it was, among other things, or at all, provided that 
said freight was to be considered as earned, vessel or 
goods lost, or not lost, at any stage of the entire tran- 
sit, and denies that the said plaintiff had prepared 
the freight for the carriage of said cargo from the 
port of San Francisco to the port of Balboa in the 
sum of $4,950, or in any sum whatsoever, or at all, 
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or that in the said contract of carriage it was, among 
other things, or at all, provided that the said freight 
was to be considered as earned, vessel or goods lost, 
or not lost, at any stage of the entire transit. De- 
fendant, on the same ground, further denies that on 
the happening of any of the contingencies in said 
contract mentioned, or on any other contingency, or 
at all, in said contract of carriage, the carriers were 
to have the right to forward the said cargo to the 
port of destination on their own routes, and should 
receive such extra compensation for said service, 
whether performed by their own vessels, or those of 
strangers, and denies that on the happening of any 
of the contingencies in said contract mentioned, or 
on any other contingency, or at all, carriers were to 
have the right to forward the said cargo to the port 
of destination on their own routes, or should receive 
extra compensation for said service, whether per- 
formed by their own vessels or those [16] of 
strangers. Defendant, on the same ground, further 
denies that, among the contingencies so provided in 
said contract were stranding or straining or any of 
the accidents or perils of the sea, or stranding or 
straining or any of the accidents or perils of the seas. 
Walt. 

Answering unto the allegations of paragraph VIL 
of said first cause of action, defendant admits that it 
is informed that said cargo was reshipped and for- 
warded on the steamer ‘‘Mackinaw,’’ belonging to 
said carrier, and transported therein from the port 
of San Francisco to the port of Balboa. Defendant 
alleges that it has no information or belief as to that 
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portion of said paragraph alleging 
‘‘for which service the plaintiff was then and 
there compelled to, and did, pay additional 
freight in the sum of $4050,’’ 


and placing its denial on that ground, denies that 
said plaintiff was then and there, or then or there, 
compelled to, and did, pay additional freight in the 
sum of $4,050, or in any sum whatsoever, or at all, for 
said transportation of said cargo from the port of San 
Francisco to the port of Balboa; and denies that said 
plaintiff was then and there, or then or there, com- 
pelled to, or did, pay additional freight in the sum of 
$4,050, or in any sum whatsoever, or at all, for said 
service. 
VALET: 

Answering unto the allegations of paragraph VIIL 
of said first cause of action, defendant alleges that it 
has no information or belief as to whether said sum 
of $4,050 was paid to forward said cargo to the port 
of destination, and placing its denial on that ground, 
denies that said sum of $4,050 was paid to forward 
said cargo to destination; it admits, however, that 
plaintiff demanded payment [17] of defendant 
of the said sum so alleged to have been paid to for- 
ward said cargo to said port of destination, and that 
defendant has refused to pay the same, or any part 
thereor, and that no part of same has been paid. 

In answer to the allegations contained in the sec- 
ond cause of action in the complaint herein, defend- 
ant admits, denies and alleges, as follows: 

If 
Defendant admits the allegations of paragraph I 
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of said second cause of action. 
ale 

Defendant admits the allegations of paragraph 
IT of said second cause of action. 

OE 

Defendant admits the allegations of paragraph 
IIT of said second cause of action. 

iY, 

Defendant admits the allegations of paragraph IV 
of said second cause of action. 

We 

Answering unto the allegations of paragraph V 
of said second cause of action, defendant admits 
that it is the law of England that if by reason of 
damage done to a ship she cannot be repaired without 
a very great loss of time, the master is at liberty to 
procure another ship to transport the cargo to the 
place of destination. Defendant denies that there is, 
and can be, no absolute obligation on the part of the 
master toward the owner of the goods to forward 
them in the original vessel, and denies that there is, 
or can be, no absolute obligation on the part of the 
master toward the owner of the goods to forward 
them in [18] the original vessel. 

VI. 

Answering unto the allegations of paragraph VI 
of said second cause of action, defendant denies that 
it is the law of England that where freight is paid 
in advance and the contract of carriage provided, or 
the contract of carriage provided, that it is to be 
considered as earned, vessel or goods lost or not lost 
at any stage of the entire transit, such freight is 
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earned by the ship-owner when the cargo is received 
on board, and that the right of the shipowner there- 
to, or that the right or the shipowner thereto, does 
not depend on the delivery of the cargo at the port 
of destination. Defendant admits, however, that the 
right of the shipowner to prepaid freight does not 
depend on the delivery of the cargo at the port of 
destination. And in that behalf alleges that the 
payment of freight in advance does not relieve the 
shipowner from his obligation of exercising due 
diligence to carry the cargo so paid for forward to 
destination, and that freight paid in advance is not 
earned if the vessel or goods be lost by any negligence 
for which the shipowner is responsible. 
VIL. 

Answering unto the allegations of paragraph VII 
of said second cause of action, defendant denies that 
it is further, or at all, the law of England that in case 
of marine insurance on merchandise when in conse- 
quence of a peril insured against, an extra, or any, 
freight must be paid by the cargo owner to bring said 
merchandise to the port of destination, such expense 
is a loss directly, or otherwise, or at all, due to such 
peril insured against for which the insurer is liable. 

VIII. 

Answering unto the allegations of paragraph VIII 
of [19] said second cause of action, defendant 
admits that said steamer ‘‘ Pleiades’’ departed on her 
voyage in the said policy mentioned with said 6,000 
cases of high explosives on board, and while on said 
voyage was, on the 16th day of August, 1912, 
stranded off the coast of Mexico, and then and there, 
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together with her cargo, was in danger of becoming 
a total loss; that thereafter, such salvage operations 
were undertaken as resulted in the floating and sav- 
ing of said vessel, and her cargo, but that the said 
vessel was then and there in such damaged condition 
that she was unable to proceed upon her said voyage, 
but was brought back to the port of San Francisco 
for repairs, where said cargo was discharged into 
lighters. Defendant admits that the repairs on said 
vessel were not completed until Defendant 
denies that the nature of said goods, and the purpose 
for which said goods were intended would have ren- 
dered it unreasonable to have detained them until 
completion of said repairs, and denies that the nature 
of said goods, or the purpose for which said goods 
were intended, or any other reason whatsoever, would 
have rendered it unreasonable to detain them until 
the completion of said repairs. 
IX. 

Answering unto the allegations of paragraph IX 
of said second cause of action, defendant alleges that 
it has no information or belief as to the allegations 
contained in said paragraph LX, and placing its 
denial on that ground, denies that said cargo was be- 
ing transported in said steamer ‘‘ Pleiades”? under a 
contract of carriage with the California-Atlantic 
Steamship Company wherein and whereby, or where- 
in or whereby, it is provided that said freight, 
whether prepaid or to be collected, was to be consid- 
ered as earned, vessel or goods lost or not lost at any 
stage of the entire transit; and on the same ground 
denies that such cargo was to be transported [20] 
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in said steamer ‘‘Pleiades’’ under a contract of car- 
riage with the California-Atlantic Steamship Com- 
pany providing that on the happening of any of the 
contingencies in said contract of carriage mentioned, 
or for any other reason, or at all, carriers were to 
have the right to forward the said cargo to the port 
of destination on their own routes, and should re- 
ceive extra compensation for such service, whether 
performed by their own vessels or those of strangers, 
or for any other reason, or at all; and denies that on 
the happening of any of the contingencies in said 
contract of carriage mentioned, or for any other 
reason, or at all, carriers were to have the right to 
forward the said cargo to the port of destination on 
their own routes, or should receive extra compensa- 
tion for said service, whether performed by their 
own vessels or those of strangers, or for any other 
reason or at all. 

Defendant, on the same ground, further denies 
that among the contingencies so provided in said bill 
of lading were stranding, straining or any accidents 
or perils of the seas, or stranding or straining or any 
accidents or perils of the seas. 

Defendant, on the same ground, further denies 
that the said plaintiff had prepaid the freight for 
the carriage of such cargo from the port of San Fran- 
cisco to the port of Balboa in the sum of $4,950, or in 
any sum whatsoever, or at all. 

X. 

Answering unto the allegations of paragraph X 
of said second cause of action, defendant admits that 
it is informed that said cargo was, on the 15th day 


24 Fireman’s Fund Insurance Company 


of October, 1912, reshipped and forwarded on the 
steamer ‘‘Mackinaw,”’’ belonging to said California- 
Atlantic Steamship Company, and transported there- 
in from the port of San Francisco to the port of Bal- 
boa. Defendant alleges that it has no information 
or belief as to that portion of said paragraph alleg- 
ing [21] 
‘‘for which service the said plaintiff was then 
and there compelled to, and did, pay additional 
freight in the sum of $4050,”’ 


and placing its denial on that ground, denies that 
said plaintiff was then and there compelled to, and 
did, pay additional freight in the sum of $4,050, or 
in any sum whatsoever, or at all, for said transpor- 
tation of said cargo from the port of San Francisco 
to the port of Balboa, and denies that said plaintiff 
was then and there, or then or there, compelled to, or 
did, pay additional freight in the sum of $4,050, or 
in any sum whatsoever, or at all, for said service. 
ae: 

Answering unto the allegations of paragraph XI 
of said second cause of action, defendant alleges that 
it has no information or belief as to whether said 
sum of $4,050 was paid to forward said cargo to the 
port of destination, and placing its denial on that 
ground, denies that said sum of $4,050, or any sum, 
was paid to forward said cargo to destination; it ad- 
mits, however, that plaintiff demanded payment of 
defendant of the said sum so alleged to have been 
paid to forward said cargo to said port of destina- 
tion, and that defendant has refused to pay the same, 
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or any part thereof, and that no part of same has been 
paid. 

In answer to the allegations contained in the 
third cause of action in the complaint herein, defend- 
ant admits, denies and alleges, as follows: 

I. 

Defendant admits the allegations of paragraph I 

of said third cause of action. 
II. 

Defendant admits the allegations of paragraph IT 

of said third cause of action. [22] 
Jd 

Defendant admits the allegations of paragraph 

ITI of said third cause of action. 
IV. 

Defendant admits the allegations of paragraph IV 

of said third cause of action. 
V. 

Answering unto the allegations of paragraph V 
of said third cause of action, defendant admits that 
said steamer ‘‘Pleiades’’ departed on her voyage in 
the said policy mentioned with said 6,000: cases of 
high explosives on board, and while on said voyage 
was, on the 16th day of August, 1912, stranded off 
the coast of Mexico, and then and there, together 
with her cargo, was in danger of becoming a total loss; 
that thereafter such salvage operations were under- 
taken as resulted in the floating and saving of said 
vessel, and her cargo, but that the said vessel was then 
and there in such damaged condition that she was un- 
able to proceed upon her said voyage, but was brought 
back to the port of San Francisco for repairs, where 
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said cargo was discharged into lighters. Defendant 
admits that the repairs on said vessel were not com- 
pleted until Defendant denies that the nature 
of the said goods, and the purpose for which said 
zoods were intended would have rendered it un- 
reasonable to have detained them until completion 
of said repairs, and denies that the nature of said 
goods, or the purpose for which said goods were in- 
tended, or any other reason whatsoever, would have 
rendered it unreasonable to detain them until the 
completion of said repairs. 
Vi. 

Answering unto the allegations of paragraph VI 
of said third cause of action, defendant alleges that 
it has no information or belief as to the allegations 
contained in said paragraph VI, and [238] placing 
its denial on that ground, denies that said cargo was 
being transported in said steamer ‘‘Pleiades’’ under 
a contract of carriage with the California-Atlantic 
Steamship Company wherein and whereby, or 
wherein or whereby, it is provided that said freight, 
whether prepaid or to be collected, was to be consid- 
ered as earned, vessel or goods lost or not lost, at 
any stage of the entire transit; and on the same 
ground denies that such cargo was to be transported 
in said steamer ‘‘Pleiades’’ under a contract of 
carriage with the California-Atlantic Steamship 
Company providing that on the happening of any 
of the contingencies in said contract of carriage men- 
tioned, or for any other reason, or at all, said car- 
riers were to have the right to forward said cargo 
to the port of destination on their own routes, and 
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should receive extra compensation for such service, 
whether performed by their own vessels or those of 
strangers, or for any other reason, or at all; and 
denies that on the happening of any of the contin- 
gencies in said contract of carriage mentioned, or 
for any other reason, or at all, carriers were to have 
the right to forward the said cargo to the port of 
destination on their own routes, or should receive 
extra compensation for said service, whether per- 
formed by their own vessels or those of strangers, or 
for any other reason, or at all. 

Defendant, on the same ground, further denies that 
among the contingencies so provided in said bill of 
lading were stranding, straining or any accidents 
or perils of the seas, or stranding or straining or 
any accidents or perils of the seas. 

Defendant, on the same ground, further denies 
that the said plaintiff had prepaid the freight for the 
carriage of such cargo from the port of San Fran- 
cisco to the port of Balboa in the sum of $4,950, or 
in any sum whatsoever, or at all. 

VII. 

Answering unto the allegations of paragraph VII 
of said [24] third cause of action, defendant ad- 
mits that it is informed that said cargo was, on the 
15th day of October, 1912, reshipped and forwarded 
on the steamer ‘‘Mackinaw,”’ belonging to the said 
California-Atlantic Steamship Company, and trans- 
ported therein from the port of San Francisco to 
the port of Balboa. Defendant alleges that it has 
no information or belief as to that portion of said 
paragraph alleging 
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‘‘for which service the said plaintiff was then 

and there compelled to, and did, pay additional 

freight in the sum of $4,050.”’ 
and placing its denial on that ground, denies that 
said plaintiff was then and there compelled to, and 
did, pay additional freight in the sum of $4,050, or 
in any sum whatsoever, or at all, for said transpor- 
tation of said cargo from the port of San Francisco 
to the port of Balboa, and denies that said plaintiff 
was then and there, or then or there, compelled to, 
or did, pay additional freight in the sum of $4,050, 
or in any sum whatsoever, or at all, for said service. 

VA, 

Answering unto the allegations of paragraph VIIT 
of said third cause of action, defendant denies that 
under a policy and contract of carriage, such as that 
thereinbefore in said second cause of action set forth, 
and under such facts as those thereinbefore in said 
second cause of action set forth, and under such facts 
as those thereinbefore in said second cause of action 
set forth, it is the practice and custom of under- 
writers in England to pay the excess of the expense, 
or any expense, or at all, to which the owner of the 
goods is put in bringing them to their destination 
over the freight originally paid, as a loss directly, 
or indirectly, or at all, due to said peril, or otherwise, 
or at all; and denies that under a policy or contract 
of carriage such as that thereinbefore set forth in 
said second cause of action, or under such facts, as 
those thereinbefore in said second cause of action 
set forth, it is the practice and custom, or practice 
[25] or custom, of underwriters in England to pay 
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the excess of the expense, or any expense, or at all, 
to which the owner of the goods is put to bring them 
to their destination over the freight originally paid, 
as a loss directly or indirectly, or at all, due to said 
peril, or otherwise, or at all. 

IX. 

Answering unto the allegations of paragraph IX 
of said third cause of action, defendant alleges that 
it has no information or belief as to whether said 
sum of $4,050 was paid to forward said cargo to 
the port of destination, and placing its denial on 
that ground, denies that said sum of $4,050 was paid 
to forward said cargo to destination; it admits, how- 
ever, that plaintiff demanded payment of defendant 
of the said sum so alleged to have been paid to for- 
ward said cargo to said port of destination, and that 
defendant has refused to pay the same, or any part 
thereof, and that no part of same has been paid. 

In answer to the allegations contained in the 
fourth cause of action in the complaint herein, de- 
fendant admits, denies and alleges, as follows: 

iF 
_ Defendant admits the allegations of paragraph I 
of said fourth cause of action. 

II. 

Defendant admits the allegations of paragraph IT 
of said fourth cause of action. 

ITI. 

Defendant admits the allegations of paragraph 

TTT of said fourth cause of action. 
JAY 
Defendant admits the allegations of paragraph 
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IV of said fourth cause of action. [26] 
V. 

Answering unto the allegations of paragraph V 
of said fourth cause of action, defendant admits that 
said steamer ‘‘Pleiades’’ departed on her voyage in 
said policy mentioned with said 6,000 cases of high 
explosives on board, and while on said voyage was, 
on the 16th day of August, 1912, stranded off the 
coast of Mexico, and then and there, together with 
her cargo, was in danger of becoming a total loss; 
that thereafter, such salvage operations were under- 
taken as resulted in the floating and saving of said 
vessel, and her cargo, but that the said vessel was 
then and there in such damaged condition that she 
was unable to proceed upon her said voyage, but was 
brought back to the port of San Francisco for re- 
‘pairs, where said cargo was discharged into lighters. 
Defendant admits that the repairs on said vessel 
were not completed until Defendant denies 
that said goods were then and there in danger of loss 
and deterioration if detained at the port of repair, 
and denies that said goods were then or there in 
danger of loss and deterioration, or in danger of 
loss or deterioration if detained at the port of repair, 
or in danger of any loss of any kind whatsoever, or 
at any place whatsoever, or at any time whatsoever, 
or otherwise, or at all. 


VI. 

Answering unto the allegations of paragraph VI 
of said fourth cause of action, defendant denies that 
in order to transport said cargo to its port of desti- 
uation that said plaintiff was compelled to, and did, 
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or was compelled to, or did, ship the same on the 
steamer ‘‘Mackinaw’’ from the port of San Fran- 
cisco to the port of Balboa. Defendant alleges that 
it has no information or belief sufficient to enable 
it to answer the remaining allegations of said para- 
graph, and placing its denial upon that ground, [27], 
denies that plaintiff was then and there, or then or 
there compelled and did, or did, pay the sum of 
$4,050, or any sum whatever, or at all, additional 
freight for the carriage alleged in said paragraph, 
and, on the same ground, further denies that in order 
to transport the said cargo to its port of destination 
said plaintiff was compelled to, and did, or did, ship 
the same on the steamer ‘‘Mackinaw”’ from the port 
of San ‘Francisco to the port of Balboa, and that 
said plaintiff was then and there, or then or there, 
compelled to, and did, or did, pay the sum of $4,050, 
or any sum whatsoever, or at all, additional freight 
for the carriage aforesaid, and denies that in order 
to transport the said cargo to its port of destination 
that said plaintiff was compelled to, and did, or did, 
ship the same on the steamer ‘‘Mackinaw’’ from the 
port of San Francisco to the port of Balboa, or that 
the said plaintiff was then and there, or then or there, 
compelled to, and did, pay, or did pay, the sum of 
$4,050; or any sum whatsoever, or at all, additional 
freight for the carriage aforesaid. 
VII. 

Answering unto the allegations of paragraph VII 
of said fourth cause of action, defendant alleges that 
it has no information or belief as to the allegations 
contained in said paragraph sufficient to enable it to 
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answer the same, and placing its denial on that 
ground, denies that said cargo was being transported 
in said steamer ‘‘Pleiades’’ under a contract of car- 
riage with the California-Atlantic Steamship Com- 
pany wherein and whereby, or wherein or whereby, it 
was provided that freight, whether prepaid or to 
be collected, was to be considered as earned, vessel 
or goods lost or not lost, at any stage of the entire 
transit; and on the same ground denies that such 
cargo was to be transported in said steamer 
‘*Pleiades’’ under a contract of carriage with the 
California-Atlantic Steamship Company, providing 
that on the happening of any [28] of the contin- 
gencies in said contract mentioned, or for any other 
reason, or at all, said carriers were to have the right 
to forward said cargo to the port of destination on 
their own routes, but should receive extra compen- 
sation for such service, whether performed by their 
own vessels or those of strangers, or for any other 
reason, or at all; and denies that on the happening 
of any of the contingencies in said contract or car- 
riage mentioned, or for any other reason, or at all, 
said carriers were to have the right to forward 
the said cargo to the port of destination on their 
own routes, or should receive extra compensation 
for such service, whether performed by their own 
vessels, or those of strangers, or for any other 
reason, or at all. Defendant, on the same ground, 
further denies that among the contingencies so 
provided in said bill of lading were stranding, 
straining and any accidents or perils of the seas, 
or stranding or straining or any accidents or 


vs. Trojan Powder Company. 33 


perils of the seas. Defendant, on the same ground, 
denies that said plaintiff had prepaid the freight 
for the carriage of said cargo from the port of San 
Francisco to the port of Balboa in the sum of $4,050, 
or in any sum whatsoever, or at all. 

VIII. 

Answering unto the allegations of paragraph VIIL 
of said fourth cause of action, defendant alleges that 
it has no information or belief as to whether said 
sum of $4,050 was paid to forward said cargo to the 
port of destination, and placing its denial on that 
ground, denies that said sum of $4,050, or any sum, 
was paid to forward said cargo to destination; it 
admits, however, that plaintiff demanded payment 
of defendant of the said sum so alleged to have been 
paid to forward said cargo to said port of destina- 
tion, and that defendant has refused to pay the same, 
or any part thereof, and that no part of same has 
been paid. [29] 

For a first and further affirmative defense to the 
complaint herein, and each and every of the causes 
of action therein set forth, defendant alleges: 

I. 

That defendant is, and was during all the times 
herein mentioned, a corporation duly organized and 
existing under and by virtue of the laws of the State 
of California, having its principal place of business 
in the City and County of San Francisco, said State, 
and is, and was during all the said times, engaged 
in the business, inter alia, of marine insurance. 
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iT. 

That plaintiff is, and was during all the times 
herein mentioned, a corporation duly organized and 
existing under and by virtue of the laws of the State 
of New York, having its principal place of business 
in the City of New York, said State. 

ITI. 

That heretofore, on or about the 7th day of Au- 
gust, 1912, defendant issued unto plaintiff its policy 
of insurance Number 307,264, insuring plaintiff in 
the sum of Thirty-five Thousand (35,000) Dollars, 
on six thousand (6,000) cases of high explosives, 
against, inter alia, perils of the seas, on a voyage at 
and from San Francisco to Balboa, laden on the 
steamer ‘‘Pleiades,’’ a copy of which policy is at- 
tached hereto, marked Exhibit ‘‘A’’ and hereby made 
a part of this answer, with the same force and effect 
as though the same were pleaded at length herein. 

Ve 

That thereafter, on the loth day of August, 1912, 
while upon said voyage, said steamer ‘‘Pleiades,”’ 
with said cargo on board, stranded on the coast of 
Mexico, and was thereafter released, and, with said 
cargo still on board, in sound condition, ‘[80]  re- 
turned to the port of San Francisco, where, in due 
course, she was fully and completely repaired of the 
damage caused by said stranding, and was thereafter 
able to complete said voyage and carry said cargo to 
destination. 

NE 

That, under the law of England, it was the obliga- 

tion of the carrier, in consideration of the original 
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freight, whether prepaid or not, to complete said 
voyage with said steamer ‘‘Pleiades’’ upon the com- 
pletion of the repairs to said steamer necessitated 
by said stranding, and to transport said cargo to its 
port of destination without requiring the payment 
of a second freight therefor. 

VI. 

That if said cargo were reshipped and forwarded 
on said steamer ‘‘Mackinaw’”’ to said port of Balboa 
and said additional freight paid thereon, as alleged 
in said complaint, said reshipment and said payment 
of said additional freight were voluntary on the part 
of said plaintiff without waiting for the completion 
of the repairs to said steamship and were not caused 
by any of the perils insured against by said policy, 
and, by the law of England, did not constitute a loss, 
or charge, or liability under the terms and conditions 
of said policy. 

For a second and further affirmative defense to 
the complaint herein, and to each and every of the 
causes of action therein set forth, defendant alleges: 

I. 

Defendant hereby refers to and reiterates the alle- 
gations of paragraphs I, II, I1I, IV and V of said 
first affirmative defense, and hereby makes the same 
a part of this second affirmative [81] defense, 
with the same force and effect as though pleaded at 
length herein. 

ee 

That, under the law of England, if by reason of 
the specific purpose for which said goods were in- 
tended, or of the contract under which said goods 
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were sold, said goods could not be detained at said 
port of San Francisco until the completion of the 
repairs of said steamer, and thence forwarded in said 
steamer to the port of destination, and if upon re- 
shipment of said goods to destination an additional 
freight was paid by plaintiff, such extra freight did 
not constitute a loss, or charge, or liability, under 
said policy for the reason that it was not caused by 
any peril insured against by said policy. 

For a third and further affirmative defense to the 
complaint herein, and to each and every of the causes 
of action therein set forth, defendant alleges: 

iL. 

Defendant hereby refers to and reiterates the al- 
legations of paragraphs I, II, II, IV and V of said 
first affirmative defense, and hereby makes the same 
a part of this third affirmative defense, with the 
same force and effect as though pleaded at length 
herein. 

iO, 

That, under the law of England, if by reason of 
their nature, said goods could not be detained at said 
port of San Francisco until the completion of the 
repairs of said steamer, and thence transported in 
said steamer to the port of destination, and if upon 
reshipment of said goods to destination an additional 
freight was paid by plaintiff, such extra freight did 
not constitute a loss, or charge, or lability, under 
said policy for the reason [82] that the same, or 
any part thereof, was not in excess of the original 
freight, and the payment thereof, as an extra freight, 
was not due to any peril insured against by said pol- 
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icy, but resulted from the nature of the contract of 
carriage entered into with the owner or charterer 
of said steamer ‘‘Pleiades’’ by which said original 
freight was prepaid, and was to be considered as 
earned, ship or goods lost or not lost at any stage of 
the entire transit, against which said policy did not 
cover. 

For a fourth and further affirmative defense to the 
claimant herein, and to each and every of the causes 
of action therein set forth, defendant alleges: 

ib 

Defendant hereby refers to and reiterates the al- 
legations of paragraphs J, I, II], IV and V of said 
first affirmative defense, and hereby makes the same 
a part of this fourth affirmative defense, with the 
same force and effect as though pleaded at length 
herein. 

TI. 

That, under the law of England, if, by reason of 
the nature of, or purpose for which, said goods was 
intended, or by reason of the contract under which 
said goods were sold, said goods could not be de- 
tained at the port of San Francisco until the comple- 
tion of repairs of said steamer ‘‘ Pleiades,’’ and hence 
transported in said steamer to the port of destina- 
tion, such facts were not disclosed by plaintiff to 
defendant, and if by reason of said reshipment and 
payment of extra freight, a charge was incurred, or 
loss suffered, which was covered by said policy, the 
failure and neglect of plaintiff to disclose said facts 
to defendant constituted the concealment of facts 
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material to the risk, and by reason thereof [33] 
said policy was voided. 

WHEREFORE, defendant prays that the com- 
plaint herein may be dismissed with costs. 

TRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant, 
State of California, 
City and County of San Francisco,—ss. 

J. B. LEVISON, being first duly sworn, deposes 
and says: 

That he is an officer, to wit, the Second Vice- 
president of the Fireman’s Fund Insurance Com- 
pany, a corporation, defendant in the above-entitled 
action; that he makes this verification and affidavit 
on behalf of said corporation; that he had read the 
foregoing answer and is familiar with the contents 
thereof, and that the same is true of his own knowl- 
edge, except as to the matters which are therein 
stated on his information or belief, and as to those 


matters, that he believes it to be true. 
J.B. LEVISON. 


Subscribed and sworn to before me this 1st day 
of November, 1913. 
[Seal ] JAMES MASON, 
Notary Public in and for the City and County of San 
Francisco, State of California. [34] 


.--, Marine Agent. 


Countersigned August 7, 1912. 


Exhibit “A” to Auswer—Policy of Insurance, August 7, 1912, on Steamer “Pleiades.” 


All Policies issued abroad and made 
payable in the United Kingdom are re- 
quirad by law to have « Government 
Stamp of one penny per £100 affixed 
within tea days after date of receipt 
in the Unitsd Kingdom, 


No. 307264 


£ $35,000 


Warrantad frea of capturs, seizure 
and detantion sud the consaquencas 
thereof or of any attempt thereat piracy 
excepted ond slse from all consequences 
of riots, civil cemmotiony, hostilitiss or 
warlike operationa, whether befors or 
after declaration of war. 


It is hereby agreed that tha rights of 
the assured shall not ba prejudiced by 
tha insortion in tha bill of Iading of tha 
London confsrence rules of affroight- 
ment 1893, or of the following clauses: 

“The act of God, perils of tha sea, 
firc, barratry of the master and craw, 
enemiss, pirates, thieves, arrest, and ra- 
straint of princes, rulers and people, 
collisions, stranding and other accidents 
of navigation excepted, sven when oc- 
casioned by the negligenca, defeult, or 
error in judgment of tha pilot, master 
mariners, or other servants of tho ship- 
owners.” 

Warranted fres from average unless 
ganeral or the ship or craft ba stranded, 
sunk or burnt, each craft or Hightar be- 
ing deamed a scparate lasnrance. 

Underwritera notwithstanding this 
warrenty to pay for any damege caused 
by fire or by collision with any other 
ship or vessel or with ica or with any 
substance other than water and any 
special charges for warchouse rent, re- 
shipping or forwarding for which they 
would otherwise be liable, also to pay 
the insurcd vaiusa of any package or 
packages which may be totally lost in 
trans-shipment. 


DUPLICATE 
CARGO—ENGLISH FORM 


FIREMAN’S FUND INSURANCE COMPANY 
SAN FRANCISCO, CALIFORNIA 


WHEREAS it hath been proposed to the FIREMAN’S FUND INSURANCE COMPANY by Trojan Powder 
Co. 


as well in bis or their own name as for and in the namo and names of all and every ether person or persons, 
to whom the subject matter of this policy does may or shall appertain in part or in all to make with the 
said Company the Iaauranee hercinafter mentioned and described. 

Now this Policy Witnesseth that in consideration of the said person or persons effecting this Policy promis- 
ing to pay to the said Company the sum of One Hundred & Seventy-Five and 00/100ths.......... DOLLARS 
as a premium at and after the rate of 44% per cent for such Insurance the said Company takes upon itself the 


burthen of auch Inguranee to the amount of Thirty-Five Thousand and 00/100..............- . DOLLARS 


and promises and agrees with the insured their Exeeutors, Administrators and Assigns in all respects truly 


to perform and fulfill the Contract contained in this Policy. AND it is hereby agreed and declared that the said 


Inaurance shall bo and is an Insurance (lost or not lost) at and from San Francisco Bay to Balboa, 


AND it is also agreed and declared that the subject matter of this Policy as between the Assured and the said 


Company so far as couceras this Pelicy shall be and is as follows upon $35,000—on 6000 eases High explosives. 


Jaden (uader deck) on board 
the Ship or vessel called the Str. “Pleiades” 
General avcrage payable as per Foreign Statement or per York-Antwerp Rules of 1890 if in accordance with the 
Contract of Affreightment Warranted that should the vessel ground within the limits of the Columbia and/or 
Willamette and/or Frascr Rivers and/or Suez Canal and/or Manchester Ship Canal or its conneetions and/or in 
the River Mersey above Rock Ferry Slip, such grounding not to be deemed a stranding, but Underwriters to pay 
for any damage which may be proved to have directly resulted therefrom. 
In the event of the vesscl making any deviation or change of voyage, it is mutually agrced that such deviation or 
change shall be held covered at a premium to be arranged, provided duc notice be given by the assured on reccipt 
of adviec of such deviation or change of voyage. Including risk of eraft and boats to and from the ship or ves- 
sel each craft or boat to be deemed a separate risk. 
All questions of liability arising under this policy are to be governed by the laws and customs of England. This 
Policy is issued in duplicate. Freight warranted free from any elaim consequent upon loss of time whether arising 
from a peril of the sea or otherwise. 
The preeeding clauses and all clauscs annexed hereto or stumped hercon shall control othcr printed conditions in- 
consistent with the same. 


AND the said Company promises aud agrecs that the Insuraace aforesaid shall commence upon the said Freight Geods and Merchandise from the time 
when the Goods and Merchandise shall be Jaden on board the said Ship or Vessel Craft or Boat as above and continue until the said Goods and Mer- 
chandise be diacharged and safely landed at as above AND that it shall be lawful for the said Ship or Vessel in the Voyage so insured as aforesaid 
to proceed and sail to and touch and stay at any Ports or Places whatsoever without prejudice to this Insuraaee AND touching the Adventures and 
Perila which ‘the said Company is content to bear and does take upon itself in the Voyage so Insured as aforesaid they are of the Scas Mcn-of-War 
Fire Enemies Pirates Rovers Thieves Jcttisons Letters of Mart and Counter Mart Surprisals Takings at Sca Arreats Restraints and Detainments of all 
Kings Prinees and People ef whnt Nation Condition or Quality acever Barratry of the Master and Mariners and of all otlier Perils Uosses and Mis- 
fortunes that have or shall come to the Hurt Detriment or Damage of the aforesaid subject matter of this Insurnnce or any part thereof AND in 
ease of any Loss or Misfortune it shall be lawful te the Insured their Factors Servants and Agsigna to sue labour and travel fer ia and about the De- 
fence Safeguard and Recovery of the aforesaid subject matter of this Iasurauce or any part thereof without prejudice to this Insurance the charges 
whereof the said Company will bear in proportioa to the aum hereby insurcd AND (it ia expressly declared and agreed that tho acta of Lusurer or 
Insured in Reeovering Saving or Preserving the Property Insured shall not be considered a waiver or acceptance of abandonment) AND it is declared 
and agreed that Corn Fish Salt Saltpetre Fruit Flour Rice Seeds Hidea Skina and Molasses ——___—_—____——____ hall be and are warranted 
free from average unless general or the Ship be stranded aunk or burnt or unless caused by eollision with any other Ship or Vessel and that Sugar 
Tobacco Hemp and Flax shall be and are warranted free frem average under Five Pouada per eeutum and that all other Goods and also Ship and 
Freight shall be and are warranted free from average under Three Pounds per centum unless general or the Ship be stranded aunk or burnt. 

It is hercby understood and agreed that in caso of claim for loss or damage to the interest insured under this policy same shall be reported as 
goon as goods are landed or losa known to Joseph Iladley Esq, No. I Cornhill! E. C. Londoa or Messrs. Brodriek Leitch & Kendall No. B 18 Liver- 
pool apd Loadon Chambers Liverpool; and that all claims hereunder shal! be paid at the office of this Company in San Franeisco or at the office 
of Messrs. Brewn Shipley & Company London upon certificate ef loss aigned by Joseph Hadley Faq. or Messra. Brodriek Leitch & Kendall. 

In Witness Whercof the FIREMAN’S FUND INSURANCE COMPANY has caused these presents to be signed by its duly authorized officcrs 


in the Ciry or San Francisco, State or Cauiroania, this day of 
Not valid unless countcrsigned by GEORGE E. BILLINGS, Marine Agent. 
A, M. FOLLANSBEE, Jr., 
Marine Secretary. 


one thousand nine hundred aad 


WM. J. DUTTON, 
Preaident. 


Ga 
aa) 
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Service of the within answer and receipt of a copy 
is hereby admitted this 1st day of November, 1913. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attys. for Plaintiff, 


[Endorsed]: Filed Nov. 1, 1913. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [86] 


In the District Court of the United States, in and for 
the Northern District of California, Division 
Two. 


TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 


Waiver. 
The defendant above named hereby expressly 
waives a trial by jury in the above-entitled action. 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant. 
The plaintiff also waives a jury. 
NATHAN H. FRANK, 
Atty. for Plff. 


[Endorsed]: Filed March 2d, 1914. Walter B. 
Maling, Clerk. [387] 
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At a stated term, to wit; the March term A. D. 1914 
of the District Court of the United States of 
America, in and for the Northern District of 
California, Second Division, held at the Court- 
room in the city and county of San Francisco, 
on Tuesday the 26th day of May in the year of 
our Lord one thousand nine hundred and four- 
teen. Present: The Honorable WILLIAM C. 
VAN FLEET, District Judge. 


No. 15,660. 


TROJAN POWDER CO., 
Vs. 
FIREMAN’S FUND INSURANCE CO. 
Minutes of Court—May 26, 1914—Order Discharging 
Jury. 

The parties being present as heretofore and the 
jury heretofore impaneled also being present, there- 
upon the trial was resumed and by stipulation of 
counsel for both sides in open Court, the jury was 
discharged from further consideration herein and 
the trial proceeded with before the Court sitting 
without a jury. [38] 


At a stated term, to wit; the March term A. D. 1914 
of the District Court of the United States of 
America, in and for the Northern District of 
California, Second Division, held at the Court- 
room in the city and county of San Francisco, 
on Monday the 29th day of June in the year of 
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our Lord one thousand nine hundred and four- 
teen. Present: The Honorable WILLIAM C. 
VAN FLEET, District Judge. 


No. 15,660. 
TROJAN POWDER CO., 
: VS. 
FIREMAN’S FUND INSURANCE CO. 


Minutes of Court—June 29, 1914—Order for 
Judgment. 

This cause heretofore tried and submitted being 
now fully considered and the Court having rendered 
its oral opinion, it was ordered that judgment be en- 
tered in favor of plaintiff and against defendant as 
prayed on special findings to be prepared and filed. 
[39] 


Inthe strict Court of the Umted States, in and for 
the Northern District of Calforma, Second 
Division. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 


Pad 


Vos. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 
Findings of Fact and Conclusions of Law. 
This cause coming on for trial, and having been 
tried before the Court, a jury trial having been 
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waived by the parties, Nathan H. Frank appearing 
for the plaintiff, and Ira A. Campbell appearing for 
the defendant, and having heard the allegations and 
proofs of the parties, and the argument of counsel, 
and being advised in the premises, I hereby make 
and file the following Findings of Fact and Conclu- 
sions of Law constituting my decision in the said 
action. 
FINDINGS OF FACT. 

1. That the said cargo was being transported in 
the said steamer ‘‘Pleiades’’ under a contract of 
carriage with the California Atlantic Steamship 
Company, wherein and whereby it was provided that 
freight, whether prepaid or to be collected, was to 
be considered as earned vessel or goods lost or not 
lost at any stage of the entire transit; that on the 
happening of any of the contingencies in said con- 
tract of carriage mentioned, said carriers were to 
have the right to forward said cargo to the port of 
destination on their own ships, and should receive 
extra compensation for such service, whether per- 
formed by their own vessels or those of strangers; 
that among the contingencies so provided in said 
bill of lading were, stranding, straining, and any 
accidents or perils of the [40] sea. That the 
said plaintiff had prepaid the freight for the carriage 
of said cargo from the port of San Francisco to the 
port of Balboa, in the sum of Four Thousand Nine 
Hundred and Fifty ($4,950) Dollars. 

2. That said steamer ‘‘Pleiades’’ departed on her 
voyage in said policy mentioned, with said 6,000 
eases of high explosives on board thereof, and while 
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on said voyage, was on the 16th day of August, 1912, 
stranded off the coast of Mexico, and then and there, 
together with her cargo, was in danger of becoming 
a total loss; that the said plaintiff then and there 
abandoned said cargo to said defendant, which 
abandonment said defendant then and there refused 
to accept; that thereafter such salvage operations 
were undertaken as resulted in the floating and sav- 
ing of said vessel and her cargo; that the said vessel 
was then and there in such damaged condition that 
she was unable to proceed upon her said voyage, but 
was brought back to the port of San Francisco for re- 
pairs, where the said cargo was discharged into 
lighters; that the said repairs on said vessel were not 
completed until December 27, 1912, and said steamer 
never resumed or otherwise performed said voyage, 
but said voyage was wholly abandoned by said 
steamer; that the nature of said goods, and the pur- 
pose for which said goods were intended, would have 
rendered it unreasonable to detain them until the 
completion of repairs. 

3. That in order to transport the said cargo to its 
port of destination, the said plaintiff was compelled 
to, and did, on the 15th day of October, 1912, reship 
and forward the said cargo on the steamer ‘‘ Mack- 
inaw’’ belonging to the said carrier California At- 
lantic Steamship Company, and transported said 
cargo therein from the port of San Francisco to the 
port of Balboa, for which service the said plaintiff 
was then and there compelled to, and did, pay ad- 
ditional freight in the sum of Four Thousand Fifty 
($4,050) Dollars. [41] 
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4. That the said plaintiff demanded payment 
of the said insurance company of the said sum so 
paid by it to forward the said cargo to said port of 
destination, but said defendant has refused to pay 
the same, or any part thereof, and no part thereof 
has been paid. 

5. That it is the law of England that if, by 
reason of damage done to the ship, she cannot be re- 
paired without great loss of time, the master is at 
liberty to procure another ship to transport the cargo 
to the port of destination; that there is no absolute 
obligation on the part of the master towards the 
owner of the goods to forward them in the original 
ship. 

6. That it is the law of England that where 
freight is paid in advance, and the contract provides 
that it is to be considered as earned, vessel or goods 
lost or not lost at any stage of the entire transit, such 
freight is earned by the ship owner when the cargo 
is received on board, and the right of the ship owner 
thereto does not depend on the delivery of the cargo 
at the port of destination. 

7. That it is the law of England, that in case of 
marine insurance on merchandise, when, in conse- 
quence of a peril insured against, an extra freight 
must be paid by the cargo owner to bring said mer- 
chandise to the port of destination, such expense 
is a loss directly due to such peril insured against 
for which the insurer is liable. 

8. That under the policy and the facts admitted 
by the pleadings in the case at bar, in connection 
with the facts herein found by this Court, it is the 
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practice and custom of underwriters in England to 
pay the excess of the expense to which the owner 
of the goods is put in bringing them to their destina- 
tion over the freight originally paid, as a loss di- 
rectly due to such perils. 

9. That under the law of England, it was not 
the obligation [42] of the carrier in consideration 
of the original freight whether prepaid or not, to 
complete said voyage with said steamer ‘‘Pleiades’”’ 
upon the completion of the repairs to said steamer 
necessitated by such stranding and to transport the 
said cargo to its port of destination without requir- 
ing the payment of the second freight therefor. 

10. That the reshipment and forwarding of said 
cargo on said steamer ‘‘Mackinaw’’ to said port of 
Balboa, and the payment of additional freight, were 
not voluntary on the part of the said plaintiff, and 
were caused by perils of the sea insured against by 
said policy, and under the laws of England did con- 
stitute a loss, charge and liability under the terms 
and conditions of said policy. 

11. That under the law of England, if, by reason 
of the specific purpose for which said goods were in- 
tended, said goods could not be detained at said 
port of San Francisco until the completion of the 
repairs of said vessel and thence forwarded in said 
steamer to the port of destination, and if upon re- 
shipment of said goods to destination an additional 
freight wag paid by plaintiff, such extra freight did 
constitute a loss, charge and liability under said 
policy, and was caused by perils insured against by 
said policy. 
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12. That under the law of England, the payment 
of said extra freight was due to a peril insured 
against by said policy, and resulted in a loss which 
said policy did cover. 

13. That under the law of England, there was 
no concealment by the plaintiff from the defendant 
of facts material to the risk, and said policy was not 
voided. 

CONCLUSIONS OF LAW. 

As conclusions of law from the foregoing facts, 
the Court finds: 

1. That the defendant is indebted to the said 
plaintiff, and the said plaintiff is entitled to recover 
from the said defendant, the sum of Four Thousand 
and Fifty ($4,050) Dollars, together with [48] in- 
terest thereon from the 15th day of October, 1912. 

2. That the said plaintiff is entitled to a judg- 
ment for costs against said defendant. 

Judgment is hereby ordered to be entered accord- 
ingly. 

Dated October 21st, 1915. 

WM. C. VAN FLEET, 
Judge. 

Receipt of a copy of the within findings of fact 
and conclusions of law is hereby admitted this 28th 
day of June, 1915. 

McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant. 


[Endorsed]: Filed October 21, 1915. Walter B. 
Maling, Clerk. [44] 


vs. Trojan Powder Company. 49 


In the District Court of the United States, in and for 
the Northern District of Califorma, Second 
Division. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
vs. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 


Judgment on Findings. 

This cause having come on regularly for trial on 
the 22d day of May, 1914, before the Court sitting 
without a jury, a trial by jury having been specially 
waived by stipulation filed herein; Nathan H. Frank 
and Irving H. Frank, Esqrs., appearing as attorneys 
for plaintiff and Ira A. Campbell, Esq., appearing 
as attorney for defendant; and the trial having been 
proceeded with on the 26th and 27th days of May, 
1914, and oral and documentary evidence on behalf 
of the respective parties having been introduced and 
closed and the cause having been submitted to the 
Court for consideration and decision; and the Court, 
after due deliberation, having filed its special find- 
ings in writing, and ordered that judgment be en- 
tered herein in accordance therewith: 

Now, therefore, by virtue of the law and by reason 
of the premises aforesaid, it is considered by the 
Court that Trojan Powder Company, a corporation, 
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plaintiff, do have and recover of and from Fireman’s 
Fund Insurance Company, a corporation, defendant, 
the sum of Four Thousand Nine Hundred Five and 
23/100 ($4,905.23) Dollars, together with its costs 
herein expended taxed at $108.70. 
Judgment entered October 21, 1915. 
WALTER B. MALING, 
Clerk. 
A True Copy, Attest: 
[Seal] WALTER B. MALING, 
Clerk. [45] 
[Endorsed]: Filed Oct. 21,1915. Walter B. Mal- 
ing, Clerk. [46] 


In the District Court of the United States, for the 
Northern District of California. 


No. 15,660. 


TROJAN POWDER COMPANY, a Corporation, 
vs. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
(Clerk’s Certificate to Judgment Roll.) 

I, W. B. Maling, Clerk of the District Court of the 
United States for the Northern District of Califor- 
nia, do hereby certify that the foregoing papers 
hereto annexed constitute the Judgment Roll in the 
above-entitled action. 
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ATTEST my hand and the seal of said District 
Court, this 21st day of October, 1915. 
[Seal] WALTER B. MALING, 
Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. 


[Endorsed]: Filed Oct. 21, 1915. Walter B. Mal- 
ing, Clerk. By J. A. Schaertzer, Deputy Clerk. 


[47] 


In the Southern Division of the United States Dis- 
trict Court, in and for the Northern District of 
California, Second Division. 


No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
vs. 


FIREMAN’S FUND INSURANCE COMPANY, 


a Corporation, 
Defendant. 


Bill of Exceptions. 

BE IT REMEMBERED that on the 22 day of 
May, 1914, at a stated term of the District Court of 
the United States for the Northern District of Cali- 
fornia, the above-entitled cause came on regu- 
larly for trial before the Honorable Wm. C. Van 
Fleet, Judge of the said Court, the jury having been 
during the course of the trial duly waived in the man- 
ner required by law in writing, Nathan H. Frank, 
Hsq., appearing as attorney for the plaintiff, and Ira 
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A. Campbell, Esq., appearing as attorney for the de- 
fendant. 

And thereupon the following proceedings were 
had: 

Mr. Frank and Mr. Campbell made their opening 
statements to the jury. 

Mr. Frank offered in evidence the policy of insur- 
ance. It was received in evidence and marked 
‘*Plaintiff’s Exhibit No. 1”’ and is hereunto annexed, 
marked ‘*‘ Exhibit No. 1.’’ 

My. Frank then offered in evidence the contract of 
affreightment, to which offer the following objection 
was made: [48] 


Testimony of W. P. Mulhern, for Plaintiff. 

Mr. CAMPBELL.—We object to the admission on 
the ground that it is incompetent, irrelevant and im- 
material and not binding upon the defendant Insur- 
ance Company in any of the matters which are af- 
fected by the issues in this case. 

The Court thereupon overruled defendant’s said 
objection and received in evidence and marked said 
document as ‘‘Plaintiff’s Exhibit No. 2,’’ to which 
order defendant excepted and defendant now assigns 
said exception to said ruling as Defendant’s Excep- 
tion No. 1. 

Said document is hereunto annexed and marked 
CHaiibiginor 2. 

W. P. MULHERN was then called for plaintiff, 
was sworn, and testified as follows: 

T am agent of the Trojan Powder Company at this 
port. I carried on the transactions here in contro- 
versy. 
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(Testimony of W. P. Mulhern.) 

After the cargo came back here I did everything 
I possibly could to have the cargo forwarded to the 
port of destination by taking it up with the Insur- 
ance Company and the Steamship Company. I 
made application to the California Atlantic and 
Pacific Mail, the only two companies handling freight 
of that kind to the port of Ancon, Balboa. I called 
on Mr. Page (defendant’s agent) to ascertain what 
action his Company would take in regard to seeing 
that the shipment was forwarded without delay upon 
the first available boat. He refused, I believe, to 
have anything to do with it; he said it was a matter 
out of his hands. Then I went to both the Pacific 
Mail and California Atlantic. The latter had the 
first boat going out, namely, the ‘‘Portland,’’ Sep- 
tember the 7th, but the shipment on the ‘‘ Pleiades’”’ 
had not returned at that time. I made these in- 
quiries before the cargo got back. After the cargo 
got back the first ship was the ‘‘ Mackinaw,’’ run by 
the California [49] Atlantic. I went to them and 
asked them if they would return it without an addi- 
tional freight, and they absolutely refused to do that, 
so in the end I was compelled to reserve space on the 
‘‘Mackinaw,’’ which I believe left on October 17th. 
I had to pay the California-Atlantic a freight charge 
of $4,050, to carry it forward on the second voyage. 
They would not take the shipment forward on the 
‘‘Mackinaw”’ for the same freight money that had 
been paid for forwarding it on the ‘‘Pleiades.’’ 
They required another payment according to the 
terms of the bill of lading. 


54 Fireman’s Fund Insurance Company 


(Testimony of W. P. Mulhern.) 

Mr. FRANK.—What was the necessity of getting 
that cargo forwarded at that time? 

A. If we did not deliver it within a certain time 
we were subject to a penalty of one-tenth of one per 
cent per day and were liable to have the shipment re- 
fused. Upon the condition their contract provided 
for that. 

T don’t believe there is any market at the port of 
destination other than the Panama Canal Commis- 
sion for any considerable amount of explosives, and 
particularly, for those grades, as one of them was a 
grade of 45% and the other 60, and the demand for 
60 is not nearly as great as the lower grades. 

The vessel was repaired and redelivered to the 
California-Atlantic on December 27th, 1912. 

I believe we received a notice that the California- 
Atlantic had gone into bankruptcy about January 
1st or 2d, 1913. 

Mr. FRANK.—Do you know whether the vessel 
ever went on that voyage? 

Mr. CAMPBELL.—We object to that as being ir- 
relevant and immaterial. [50] 

The Court thereupon overruled defendant’s said 
objection, to which order defendant excepted, and 
defendant now assigns said exception to said ruling 
as Defendant’s Exception No. 2. 

A. It never did. 

Mr. Frank then offered in evidence a copy of the 
notice of abandonment, to which offer the following 
objection was made: 

Mr. CAMPBELL.—I object to it being offered and 
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received in evidence for the reason that it is incom- 
petent, irrelevant and immaterial. The question of 
the claim for a constructive total loss on this policy 
is not an issue in this case and the only purpose of 
the abandonment now is to make a constructive total 
loss a valid claim under the policy. 

The COURT.—I cannot intelligently determine 
whether eventually it will turn out to be material 
or not. I will have to admit it in evidence subject 
to its being hereafter stricken out if it is not in any- 
wise connected. 

The said notice of abandonment was thereupon in- 
troduced in evidence and marked ‘‘ Exhibit No. 3,”’ 
a copy of which is hereto attached and made a part 
of this Bill of Exceptions and marked ‘‘Plaintiff’s 
Exhibit No. 3.” 

Thereafter, Mr. Campbell made the following mo- 
tion: 

Mr. CAMPBELL.—If the Court please, I move 
to strike out the notice of abandonment which was 
offered in evidence. Your Honor will recall that I 
objected to its admission upon the ground that there 
was no question of constructive total loss in the case 
and that the only purpose the notice of abandonment 
could serve would be to lay a foundation for a recov- 
ery as for a constructive total loss. [51] 

Mr. FRANK.—tThe purpose of putting in evidence 
the notice of abandonment was not to create a con- 
structive total loss, but to bring the case within the 
provisions of the decision of Great Peninsula Railway 
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Company v. Saunders. That was the entire purpose 
of it. 

The COURT.—I think that was conceded at the 
time, substantially. * * * 

The COURT.—I think the motion to strike will at 
this time be denied; I am not prepared to say that it 
may not have a material bearing upon certain feat- 
ures of the case. 

The Court thereupon overruled defendant’s said 
objection and denied defendant’s said motion to 
strike out said notice of abandonment, to which or- 
ders defendant excepted, and defendant now assigns 
said exception to said rulings as Defendant’s Excep- 
tion No. 3. 

Mr. Frank then offered and read in evidence Sec- 
tion 214 of Arnould on Marine Insurance (8th ed.) 
as follows: 

‘When, in consequence of a peril insured 
against, the voyage cannot be accomplished in 
the original ship, it seems that the excess of the 
expense to which the owner of the goods is put 
in bringing them to their destination over the 
freight which he would have had to pay in the 
ordinary course is a loss directly due to such 
peril. The practice of underwriters has been 
to pay such excess as particular charges, and as 
one of the objects of an insurance on goods is to 
guarantee that the goods shall reach their des- 
tination, it is submitted that this practice is cor- 
rect in principle. It is certainly not inconsis- 
tent with the provisions of the Marine Insur- 
ance Act.”’ 
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Mr. FRANK.—I am going to read the Insurance 
Act in connection with this, and in that connection I 
think it is pertinent. He referred in the note to that 
Act, and that is the reason it becomes pertinent,— 
Sec. 64, subd. 2 of the Marine Insurance Act, which 
[52] is what the author refers to by indicating it 
in the note. 

Thereupon, counsel read as follows: 


‘‘Hixpenses incurred by or on behalf of the 
assured for the safety or preservation of the sub- 
ject matter insured, other than general average 
and salvage charges are called ‘particular 
charges’. Particular charges are not included 


in ‘particular average.’ ”’ 


Mr. FRANK then offered and read in evidence Sec- 
tion 869 of Arnould on Marine Insurance (8th ed.) 
as follows: 

‘‘ Another class of losses, which, though not spe- 
cially enumerated in the policy, are nevertheless re- 
coverable thereunder, is that which is embraced under 
the term ‘particular charges.’ The distinction be- 
tween ‘particular charges’ and ‘particular average’ 
was first definitely established in our Courts in Kid- 
ston v. Empire Insurance Co., where the jury after 
hearing the evidence of several average-adjusters and 
other witnesses, found that there was in the business 
of marine insurance a well-known and definite mean- 
ing affixed by long usage to the term ‘particular aver- 
age’ as distinguished from the term ‘particular 
charges’—viz., that ‘particular average’ denotes 
actual damage done to or loss of part of the subject 
matter of insurance, but that it does not include any 
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expenses or charges incurred in recovering or pre- 
serving the subject-matter of insurance; and that 
expenses incurred in warehousing and forwarding 
goods are not ‘particular average,’ but are termed 
‘particular charges.’ 

‘Accordingly sec. 64, sub-sec. (2), of the Marine 
Insurance Act states that ‘expenses incurred by or on 
behalf of the assured for the safety or preservation 
of the subject-matter insured, other than general 
average and salvage charges, are called ‘particular 
charges. Particular charges are not included in 
particular average.’ They are recoverable from 
underwriters when incurred after the arising of a 
peril insured against, in order to prevent such peril 
causing a loss for which the underwriters would be 
lable, if it were so caused. In this event they are 
charges incured ‘in and about the defense and safe- 
guard’ of the subject-matter of insurance, within the 
suing and laboring clause. In certain cases they may 
also be recoverable from underwriters, apart from 
the suing and labouring clause, as losses occasioned 
by a peril insured against when they have been neces- 
sarily incured in consequence of such a peril—as, for 
example, expenses of warehousing and forwarding 
cargo, when a peril insured against has occasioned 
the necessity of such expenditure.’’ [53] 

Mr. Frank then offered and read in evidence the 
case of Barker v. Blakes, 9 East’s Rep. 282, as fol- 
lows: 

‘This was an action on a policy of insurance on a 
quantity of oil by the ship ‘Hannah,’ at and from 
New York to Havre de Grace, dated the 4th of Au- 
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gust, 1803; which was tried before Lord Ellen- 
borough, C. J., at the sittings at Guild Hall after 
Hilary term 1807, when a verdict was found for the 
plaintiff for 45£, 2s. 8d., subject to the opinion of this 
Court on the following case: 

‘The insurance was effected on behalf of the plain- 
tiff, an American citizen resident in America, and the 
proprietor of the oil. The defendant subscribed 
the policy for 100£. The oil was of greater value 
than the amount of all the insurance made upon it. 
The ship ‘Hannah’ was an American ship, duly 
documented, and sailed from New York on the voy- 
age insured on the 4th of July, 1803, with the oil on 
board; and on the 17th of August following was 
arrested in latitude 49 degrees north, longitude 8 
degrees west, (being in the course of the voyage), by 
“The True Blue,’ a British privateer, and sent into 
Bristol where she arrived on the 30th of the same 
month. Havre de Grace is in latitude 49 degrees 
north, longitude 6 minutes east. On the 21st of 
June, 1803 the following decree was issued by the 
French Government, ‘That from thence forth there 
shall not be received into any of the ports of the 
French Republic any colonial commodity coming 
from English colonies, nor any goods coming directly 
or indirectly from England.’ ‘Consequently all 
goods and merchandise of English manufacture, or 
coming from English colonies, shall be confiscated.’ 
On the 6th of September 1803, the British Govern- 
ment declared the port of Havre to be in a state of 
blockade; and such blockade has continued ever since. 
The ship and cargo were libelled in the court of Ad- 
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miralty by the captors; and on the 8th of October 
following the ship and the oil in question, and the 
rest of the cargo, were, by a sentence of that Court, 
ordered to be restored to the use of the owners; sub- 
ject to the payment of freight and expenses, but 
without costs or damages; except one box of books, 
which was condemned as French property; and 53 
hogs-heads of bark, and 3646 pounds of whalebone, 
which were then reserved for further proof, and 
were afterwards condemned as lawful prize by the 
following sentence: ‘‘‘Hannah,’’ Augustus Ryan, 
9th Nov. 1804. No further proof having been ex- 
hibited of the property of 53 hogsheads of bark, 
and 3646 lb. of whalebone; and the Judge, at the 
petition of Bog, on motion of counsel, by interlocu- 
tory decree, condemned the said goods as good and 
lawful prize to Edward Vincent Paul, commander 
of the private ship of war ‘‘True Blue,” in sight 
of his Majesty’s ship of war ‘‘Phoenix,’’ Wm. 
Baker, Esq. commander.’ On the 14th of [54] 
October, 1808 the plaintiff’s agents in this country, 
who had effected the policy, abandoned the oil in 
question to the defendant and the other under- 
writers, in proportion to their respective interests. 
The agents of the plaintiff were apprised of the 
detention of the vessel, and of the suit in the Court 
of Admiralty, soon after they respectively took 
place; but were not parties to the suit, and did not 
know of the restoration of the vessel and cargo until 
the 17th of October, three days after the abandon- 
ment. The plaintiff’s agents afterward applied to 
the captain of the ship ‘Hannah’ to reload the oil 
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and convey it to Havre, which he positively refused 
to do, and declared that he should sail directly to 
New York. The ship ‘Hannah’ cleared out at 
Bristol on the 20th of December 1803 for New 
York, and in January 1804 sailed for that place, 
leaving the oil in question at Bristol. The oil was 
afterwards sold in this country by agreement, with- 
out prejudice to the question between the assured 
and underwriters, to the best possible advantage; 
and the loss amounted in the whole to 45£ 2s. 8d. per 
cent, of which the freight and expenses of restora- 
tion, paid under the sentence of the Court of admir- 
alty, amounted to 20£ 19s.; that is, the freight alone 
to 12 per cent, the expenses to 8£ 19s. per cent. The 
question for the opinion of the Court was, whether 
the plaintiff were entitled to recover the whole, or 
any and which of the said sums? If the Court 
should be of the opinion that he was entitled to re- 
cover anything, the verdict was to be entered accord- 
ingly; otherwise a nonsuit was to be entered. 

‘‘Lord ELLENBOROUGH, C. J., delivered judg- 
ment. 

‘“This was an action on a policy of insurance, dated 
the 4th of August, 1808, on a quantity of oil belong- 
ing to an American proprietor, shipped on board an 
American ship, the ‘Hannah,’ ona voyage at and from 
New York to Havre de Grace. (After stating the 
ease, his Lordship proceeded.) 

‘‘The whole amount of loss claimed on the part 
of the plaintiff is 45£ 2s. 8d., consisting of 201£ 19s., 
the freight and expenses paid under the sentence of 
the Court of Admiralty, and 24£ 3s. &d., the differ- 
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ence, I presume, between the invoice value of the 
oil in America, and the proceeds of the sale here. 
The defendant contends, that the plaintiff is at any 
rate not entitled to recover the latter item of loss; 
his claim thereto being merely founded on an aban- 
donment which was not made, as the defendant in- 
sists, in due time. But he further contends, that 
the plaintiff cannot by law recover at all, even to the 
extent of the average loss of his freight and expenses, 
under this policy; and that to allow of such a recov- 
ery would be to allow of an indemnity being afforded, 
through the medium of British insurance, to neu- 
trals, acting in contravention of [55] the interests 
and policy of Great Britain, in the carrying of the 
goods of its enemies. That in so doing the neutral 
had, in effect, violated the duties of his neutrality, 
and assumed a hostile character in respect to this 
country. But it does not appear to us, that this 
general objection to the plaintiff’s right to recover 
is well founded. The American was at liberty to 
pursue his commerce with France, and to be the 
earrier of goods for French subjects; at the risk, 
indeed, of having his voyage interrupted by the goods 
being seized; or of the vessel itself, on board of 
which they were, being detained or brought into 
British ports, for the purpose of search; but the 
mere act of carrying such enemies’ goods on board 
his vessel constituted no violation of neutrality on 
the part of the American; nor did the arrest and de- 
tention of his vessel, for the purpose of search and 
eventual condemnation of the goods which might 
be found on board belonging to the enemy, form any 
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breach of our duty towards the American. The 
indemnity sought under the policy in this case is 
not an indemnity to an enemy, or to a neutral for- 
feiting his neutrality by an act hostilely done by 
him against the interests of Great Britain; but an 
indemnity to a neutral, as such against the conse- 
quenees of an act innocently and allowably done by 
him in the exercise of his own neutral rights; and as 
innocently and allowably to a certain degree con- 
trolled and interrupted on our part, in the exercise 
of our rights, as belligerents, against enemies’ 
property found on board the ship of a neutral. 
These rights, though they are in a degree adverse 
to each other, do not, therefore, in the exercise of 
them, necessarily place either party in the situation 
of an enemy to the other. The various competitions 
for commercial advantage and superiority, which 
take place between different nations; their mutual 
exclusions of each other by their respective munici- 
pal regulations; are so many acts of adverse policy 
and conflicting rights, exercised towards each other; 
but they occur without producing any breach of 
national amity. And it has never yet, in any in- 
stance that I am aware of, been held a breach of 
implied duty in the subjects of either state to lend 
their assistance by insurance or otherwise to such 
rival or exclusive commerce or interests of the other. 
Cases of express public prohibition, and that degree 
of assistance to enemies which constitutes a society 
in war against any particular state, fall of course 
under a different consideration, and are necessarily 
to be understood as interdicted subjects of insurance 
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in every country to which this species of contract is 
known. The voyage and commerce, therefore, in the 
course of which the vessel carrying the goods in- 
sured was in this case engaged, not being either of 
a hostile description, nor in any other way expressly 
or impliedly forbidden by [56] the law or policy 
of this country, the general objection to the plain- 
tiff’s recovery at all under this policy of assurance 
falls to the ground. Which brings the case under 
our consideration to this point, whether the plaintiff 
be entitled, under the circumstances, to recover as 
for a total loss, or for the freight and expenses ad- 
judged by the Court of Admiralty to be paid, as an 
average loss only. 

‘‘TIn order to entitle himself to recover as for a 
total loss, the plaintiff must establish two things: 
First, That a loss of the voyage (the only descrip- 
tion of loss which can be contended for in this case, 
as the goods themselves have been ordered to be re- 
stored, and are capable of being so), was occasioned 
by the detention in question, which continued until 
and after the blockade took place, which rendered 
the prosecution of the voyage to Havre no longer 
practicable; and, secondly, (supposing a loss so 
occasioned to be a total loss, ‘by detention,’ with- 
in the policy); that the abandonment of the goods was 
made in due time. And thinking, as we do, that the 
impossibility of prosecuting the voyage to the place 
of destination, which arose during and in consequence 
of the prolonged detention of the ship and cargo, 
may be properly considered as a loss of the voyage; 
and such loss of voyage, upon received principles of 
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insurance law, as a total loss of the goods which were 
to have been transported in the course of such voy- 
age; provided such loss had been followed by a 
sufficiently prompt and immediate notice of aban- 
donment. We are of opinion, however, upon the 
authority of the cases adverted to in the argument, 
that this abandonment which was made on the 14th 
of Oct. 1803, above five weeks after the blockade 
of Havre had been publicly notified; the latest event 
to which the loss of voyage is capable of being re- 
ferred; was not made within those reasonable and 
convenient limits of time which the law allows for 
this purpose. And it is to be observed, that no ex- 
cuse for the lateness of the abandonment is offered 
on the score of any want of competent powers in the 
parties making the abandonment; as they do not ap- 
pear to have been furnished with any other powers 
for this purpose at last, than what they must be 
supposed to have originally possessed, if they ever 
had any. The loss in question must, therefore, for 
want of a timely notice of abandonment, be regarded 
merely as an average loss; and the verdict must of 
course be restricted to the sum of 20£ 19s. the amount 
of the freight and expenses to which the assured 
was subjected by the sentence of the Court of Ad- 
miralty. Judgment for that sum, and no more, 
must be given accordingly.” [57] 

Mr. Frank then offered and read in evidence the 
case of Great Indian Peninsula Ry. Co. v. Saunders, 
1 Ellis, Best & Smith, Q. B. 41; 121 English Reprint, 
630, as follows: 

‘In November, 1858, the plaintiffs shipped at 
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London on board The ‘Bombay’ bound for Kurra- 
chee and Bombay, with leave to call at Cork for 
troops about 480 tons of iron rails, to be conveyed to 
Bombay for the plaintiffs, upon the terms of the fol- 
lowing bill of lading. 

‘Shipped in good order and well conditioned, by 
The Great Indian Peninsula Railway Company, in 
and upon the good ship called The ‘Bombay,’ 
whereof is master for the present voyage Hamanck, 
and now riding at anchor in the river Thames, and 
. bound for Bombay, with liberty to land passengers 
at, Kurrachee, 1995 bars railway iron, being marked 
and numbered as in the margin, and are to be deliv- 
ered in the like good order and well conditioned at 
the aforesaid port of Bombay (the act of God, the 
@ueen’s enemies, fire, and all and every other dan- 
gers and accidents of the seas, rivers and navigation 
of whatever nature and kind soever excepted, save 
risk of boats as far as ships are liable thereto) unto 
the secretary of the said Company, or to his assigns, 
freight for the said goods, to be paid here, ship lost 
or not, with primage and average accustomed. In 
‘witness whereof the master or purser of the said slip 
hath affirmed to four bills of lading, all of this tenor 
and date, the one of which bills being accomplished 
the others to stand void. Dated in London, 2d 
November, 1858. Weight and contents unknown to 
THOMAS HAMANCK.’ 

‘‘In the margin were inserted the particulars of 
the rails, together with this note. ‘Weight, contents 
and value unknown, and not answerable for leakage, 
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breakage or rust, nor loss by vermin. EE. Gellatt, for 
D. Dunbar.’ 

‘On the 2d day of November, 1858, the plaintiffs 
paid to the owners of The ‘Bombay’ the sum of 
629£ 9s. 10d. for freight on the rails mentioned in the 
bill of lading, being at the rate of 25s. per ton. 

‘*On the 11th day of November, 1858. the plaintiffs 
effected a policy of insurance at Lloyd’s for the sum 
of 4500£ on rails valued thereat, ‘warranted free 
from particular average, unless the ship be stranded, 
sunk or burnt. General average payable according 
to foreign statement’ etc. The defendant subscribed 
this policy for the sum of S0£. 

‘‘The sum of 4500£ mentioned in the policy as the 
value of the rails included their first cost, and also 
the above-mentioned freight, as well as the insurance 
and shipping charges. 

‘‘Soon after The ‘Bombay’ sailed she experienced 
very heavy gales, had all her masts carried away by 
[58] tempests, became entirely disabled, and was 
eventually towed into Plymouth, on December 5th, 
1858, by Her Majesty’s ship ‘Argus.’ On her being 
surveyed, it was ascertained that the expense of re- 
pairing her would exceed her value when repaired, 
and thereupon notice of abandonment of the voyage 
was given to the shippers by the shipowners, and she 
was shortly afterwards broken up; the expense of re- 
pairing her being an expense which no reasonable 
person would have incurred. 

‘The iron rails which the plaintiffs had shipped in 
The ‘Bombay’ were without delay taken out of her 
by the plaintiffs, and by them shipped to London, 
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and there shipped by the plaintiffs on board three 
other vessels. At the time of that shipment the rates 
of freight had risen, and the plaintiffs were com- 
pelled to pay freight at the rate of 30s. per ton on the 
rails shipped in one of them, and of 40s, per ton on 
those shipped in the other two, such freights amount- 
ing in the whole to 825£ 11s. 7d. The three vessels 
into which the rails were shipped arrived in due 
course at Bombay, with the rails on board in safety. 

“The question for the opinion of the Court was, 
whether the defendant, as one of the underwriters, 
was liable to pay to the plaintiffs his proportion of 
that sum of 825£, 11s, 7d., or any part thereof. 
* ¥ * 

“BLACKBURN, J.—In this case the plaintiffs in- 
sured themselves by the ship Bombay, on a voyage 
to Kurrachee or Bombay, by a policy in the ordinary 
form of a Lombard Street policy, on ‘rails valued at 
4500£., warranted free from particular average; un- 
less the ship be stranded, sunk or burnt.’ It is upon 
this warranty that our judgment depends. 

‘“‘It appears, by the statement in the special case, 
that the goods were shipped on board the ‘Bombay,’ 
to be carried on the voyage for a sum, inaccurately 
ealled freight, to be paid here, ship lost or not lost. 
The ship was, by perils of the seas, disabled and 
obliged to put into Plymouth, in such a state that she 
was not worth repairing; and no doubt, therefore, 
there was what is commonly called a constructive 
total loss of the ship; but she was neither stranded, 
sunk, nor burnt. The rails—the subject-matter of 
the insurance—were saved, and were sent on in other 
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vessels to their destination; and, in order to forward 
them to their destination, it was necessary to pay 
freight to the extent of 825£, 11s, 7d. As the origi- 
nal contract of carriage was for a sum to be paid here, 
ship lost or not lost, the whole of this sum of 8254, 
11s, 7d, was an extra expense incurred by the ship- 
pers of the goods, in consequence of the sea risk which 
had frustrated the voyage of the ‘Bombay’; and the 
question we have to determine is, whether the in- 
sured can recover this sum on a policy containing this 
warranty. [59] 

‘‘In Mumford v. The Commercial Insurance Com- 
pany, 5 Johns. Rep. (U.S.) 262, cited 1 Phill. on In- 
surance 678, 3d ed., the insured on a policy, in which 
there was no warranty against particular average, re- 
covered in the courts of New York on a claim similar 
to this. No such decision has been come to in the 
courts of this country; and we are not called upon in 
this case to determine whether, in the absence of such 
a warranty, the party could or could not recover; for 
we are of opinion that, if he could recover, 1t would 
be on the ground that the disbursement for the extra 
freight was part of the loss occasioned to the owner 
of these particular goods by the perils of the seas, or, 
in other words, a particular average on these goods; 
and, therefore, within the warranty. 

‘‘Mr. James contended that ‘particular average’ 
bore a more restricted meaning—that it was confined 
to losses arising from injury to, or deterioration of, 
the goods themselves, and did not include expenses in- 
curred in relation to the goods; but we find no author- 
ity for this. In Arnould on Insurance, p. 970 (2d 
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ed), we find the definition of a particular average 
stated to be ‘loss arising from damage accidentally 
and proximately caused by the perils insured against, 
or from extraordinary expenditures necessarily in- 
curred for the sole benefit of some particular interest, 
as of the ship alone, or the cargo alone.’ And the 
same learned author says, at p. 875, ‘‘that an insur- 
ance on goods warranted free of average unless gen- 
eral, is equivalent to an insurance against their total 
loss only’; which indeed necessarily follows from the 
definition already quoted. Mr. Phillips, in his 
Treatise on Insurance, Sec. 1422, defines particular 
average to be, ‘a loss borne solely by the party upon 
whose property it takes place, and is so called in dis- 
tinction from a general average, for which different 
parties contribute.’ The same learned author, in 
Sec. 1767, says that an insurance against total loss, 
only, and an insurance with the exception of particu- 
lar average, are equivalent forms. 

‘“No case has been cited, nor are we aware of the 
existence of any, tending to show that these defini- 
tions of particular average are inaccurate. 

‘*We think that we must put the same construction 
on this policy as if it had been expressed to be 
‘against total loss and general average only’; and, 
if so, it is self-evident that the claim in the present 
case cannot be in any way treated as a total loss, or a 
general average. 

‘*It was, however, further argued by Mr. James 
that the plaintiffs were entitled to recover under the 
clause which authorizes the insured to sue and labour 
for the preservation of the subject-matter of the in- 
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surance. It is not necessary to decide whether 
an underwriter on a policy against total loss only is, 
[60] under this clause, liable for expenses incurred 
by the assured for the purpose of rescuing the sub- 
ject-matter of an insurance from a state of peril 
which might have resulted in a total loss, but did not. 
There are reasons both for and against this stated by 
Mr. Phillips in his Treatise on Insurance, Sec. 1777; 
and the question seems never to have been actually 
decided. But in the present case it does not arise. 
The expenses here were incurred for the purpose of 
forwarding the subject-matter of insurance to its des- 
tination, at a time when the iron was not in any peril 
of total loss, either actual or constructive. Had the 
insured chosen, instead of paying this extra freight, 
to sell the rails in England, as he might have done if 
he pleased, he could have made no claim on the under- 
writers; for it would not have been a constructive 
total loss, according to Rosetto v. Gurney, 11 C. B. 
176 (H. C. L. R., Vol. 73), unless the amount of the 
extra freight exceeded the value of the goods when 
forwarded which is not the case here; and an actual 
total loss is out of the question. 

‘‘Tt seems to us that the plaintiffs here cannot in 
any view recover, unless we deprive the warranty of 
the effect which it was intended to have. We there- 
fore give judgment for the defendant.”’ 

Mr. Frank then offered the case of Popham and 
Willett v. The St. Petersburg Ins. Co., 10 Commer- 
cial Cases, 21, to which offer the following objection 
was made: 

Mr. CAMPBELL.—If the Court please, I object 
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to the admission of that case in evidence for this rea- 
son: that case is founded upon a form of policy which 
contains an express clause covering forwarding 
charges. The clause in that policy is entirely dis- 
tinct and different from the clause.in this policy. 

The Court thereupon overruled defendant’s said 
objection, to which order defendant excepted, and de- 
fendant now assigns said exception to said ruling as 
Defendant’s Exception No. 4. 

And the Court thereupon permitted said case to be 
read in evidence as follows: [61] 

‘“By policies dated July 8/20, 1899, issued under 
a floating policy of earlier date, the defendants in- 
sured the plaintiff’s goods and freight by named 
steamers for a voyage from London to places on the 
rivers Obi and Yenisei in Siberia, via. the Kara Sea; 
the policies enumerated the usual perils and were ex- 
pressed to be ‘warranted free from average unless 
general, or the ship be stranded, sunk, on fire, dam- 
aged by ice or in collision,’ and they also contained 
the following clauses:—‘To pay landing, warehous- 
ing, and forwarding charges should the same be in- 
curred as well as partial loss arising from tranship- 
ment and/or re-shipment.’ 

‘“¢On English Lloyd’s conditions and to cover all 
risks as per bill of lading, including the negligence 
clause and the risk of collisions and/or contact with 
ice and/or any substance other than water.’ 

‘“These policies were taken out by the plaintiffs in 
contemplation of an expedition for the importation 
of goods into Siberia, via. the Kara Sea and up the 
rivers Obi and Yenisei, by lighters. The advantage 
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of this route was that by it goods were admitted into 
Siberia at a low rate of duty, whereas the duty which 
would have to be paid on goods passing through Hu- 
ropean Russia was very heavy. The plaintiffs had 
successfully carried out similar expeditions in the 
years 1897 and 1898. The present action arose out 
of the failure of an expedition in 1899. The plain- 
tiffs loaded four steamers which they chartered and 
one steamer of their own with goods partly belong- 
ing to themselves and partly belonging to other per- 
sons. 

‘*The vessels sailed from London in the middle of 
July, 1899 ; they reached the entrance to the Kara Sea 
and there met with ice on August 11. They unsuc- 
cessfully attempted to get through by two different 
routes and all sustained damage from the ice and 
were driven aground temporarily. On August 30 it 
was resolved to abandon the expedition. On August 
31 one of the ships was wrecked by being rammed by 
a spiked mass of ice. The vessels were involved in 
the ice up to September 3, when they got clear and 
returned to London. 

‘“The ice which they encountered was not due to the 
Kara Sea, being frozen up in the regular course for 
the winter season. The difficulties arose from the 
fact that at the time when the vessels reached the en- 
trance to the Kara Sea there had, for some time, been 
continual northerly and northeasterly winds prevail- 
ing, and these, combined with currents from the 
Arctic Seas, had driven a stream of masses of ice 
down towards the Siberian coast. 

‘‘Upon the return of the vessels to London the 
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goods were landed and warehoused. The plaintiffs 
returned the goods belonging to other persons to their 
owners, and claimed, under the terms of the bills of 
lading, payment of the freight. Some of the plain- 
tiffs’ own goods were sold, and some were subse- 
quently forwarded to their destination through Rus- 
sia. This forwarding did not take place till June, 
1900. The delay was caused [62] chiefly by there, 
being negotiations with the Russian Government for 
the admission of the goods into Siberia at a reduced 
duty. These negotiations were abortive, and the 
plaintiffs had to pay, in respect of the goods for- 
warded, a much heavier duty than they would have 
paid had the goods arrived by the route originally in- 
tended. The plaintiffs claimed in the action a total 
loss under the policies on freight and on goods; also 
fox a partial loss on the policies on their own goods, 
and for landing, warehousing, and forwarding ex- 
penses. On the claims for total loss, the learned 
judge held that if there had been a total loss, it was 
a constructive total loss, and that the plaintiffs, hav- 
ing given no notice of abandonment, they could not 
recover on those claims. The present report deals 
with the case only so far as it relates to the obstruc- 
tion by ice and to the claim for landing, warehous- 
ing and forwarding expenses, in which the plaintiffs 
included the increased duty paid, as above stated. 
* * ¥ 

“WALTON, J., after stating the facts, contin- 
ued:—The first question which has been raised is 
whether the obstruction to these steamers by ice in 
the Kara Sea was or was not a peril of the seas 
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within the meaning of the policies. It was said to 
be analogous to the closing of a port by ice in the 
winter and the obstruction so created to a vessel ar- 
riving at her destination at that port. In such a case 
the annual regular obstruction of the port by the ice 
in winter is in no sense an accident; it is part of the 
ordinary course of things, like the ebb and flow of the 
tides. It is scarcely necessary to say that difficulties 
arising merely from the ordinary closing of a port, 
which is subject to be closed, and is always closed, in 
the winter months, do not amount to a peril of the 
seas within the ordinary meaning of a policy of 
marine insurance. But that was not this case. The. 
obstruction by ice in this case was accidental and un- 
expected. As far as I can understand, there had 
been no obstruction to the expedition in either 1897 
or 1898. The unexpected prevalence of certain 
winds and the currents in the Arctic Seas in August, 
1899, created an extraordinary difficulty and danger, 
for this ice was not only an obstruction, it was also a 
danger ; one vessel was wrecked and the others were 
more or less damaged. The conclusion which I have 
come to is that the obstruction and danger and diff- 
culty from the ice which these vessels met with was a 
peril of the sea, and one of the perils covered by the 
policies. | 

‘(Having considered the claims for total loss of 
freight and of goods above referred to, his Lordship 
continued :—) 

‘With regard to the partial loss of goods, different 
considerations apply, because the absence of notice 
of abandonment does not prevent the plaintiffs from 
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recovering for any partial loss which they, in fact, 
have suffered. They claim the expenses which have 
been incurred for landing, warehousing, and for- 
warding the goods. It is said that these expenses are 
not recoverable, because the forwarding of the goods 
was not forwarding them upon the voyage [63] 
insured—that the voyage insured was altogether 
abandoned as an adventure, and that the subsequent 
forwarding of the goods was a mere incident in their 
history, and on a totally different adventure. I can- 
not take that view. I think that everybody knew 
that this voyage was one in which there might be de- 
lay. It was a voyage exposed to peculiar difficulties, 
and if the goods did not arrive at their destination in 
the Kara Sea in August or September, 1899, there 
might be considerable delay in forwarding them in 
any other way. There was delay. JI need say no 
more about it, except this, that, in my opinion, the 
delay that took place does not show that the adven- 
ture of forwarding the goods was a different adven- 
ture. It seems to me that it was still the same 
forwarding, although by other means, though there 
were matters to be considered which involved con- 
siderable delay. JI, therefore, think that the plain- 
tiffs are entitled to recover in respect of any partial 
loss which they suffered, in consequence of the vessels 
being prevented from arriving at their destination by 
the ice in August and September of 1899. That 
brings me to another question, which has a direct 
bearing on this claim for forwarding expenses. It 
is whether the duty paid on forwarding can be taken 
into account. Ithinkit can. I think it is one of the 
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forwarding expenses, and must be taken into ac- 
count. It has been said that the duty is in the nature 
of atoll. Be that so or not, it seems to me that it is 
an expense which had to be incurred in order to for- 
ward the goods, and I think that it is, in any ordinary 
business-like sense, part of the cost of forwarding, 
and, therefore, must be taken into account in adjust- 
ing this claim.”’ 

Mr. Campbell then moved to strike out the fore- 
going, whereupon the Court asked Mr. Frank: 
‘What pertinency do you claim for that case in the 
present controversy ?’’ 

Mr. FRANK.—That case in the present instance 
shows that the forwarding by the second vessel is part 
of the same venture, and it shows also that the for- 
warding is a loss under that policy, a direct loss by 
reason of a peril of the sea. One of the contentions 
set up in the answer is that this is not a loss by a peril 
of the sea. These goods were in exactly the same 
position. And I also will contend, when we come to 
submit the case, that this policy with this provision 
is no different with respect to this [64] matter of 
forwarding charges from the policy than we have 
under consideration. The construction of the pres-, 
ent policy from my point of view is such as to import 
that it has a dual liability, one arising from it as a 
direct loss by peril of the sea, and a second arising 
by reason of the provision concerning the forward- 
ing which by implication makes that a part of that 
policy. 

Mr. Campbell then made the following motion: 

I move the Court to strike out the testimony or the 
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evidence as to that case upon the ground that it is 
immaterial, irrelevant and incompetent because the 
policy there contained the express insurance clause 
to pay forwarding, landing and warehousing ex- 
penses, and the clause in our policy contains the fol- 
lowing language: 
‘‘to pay any special charges for warehousing 
or shipping or forwarding for which they other- 
wise would be liable.’’ 


One is an express insurance against forwarding 
charges and the other is not. The whole decision of 
that case is simply that the insurance company was 
hable for those forwarding charges under those par- 
ticular policies. 

The COURT.—There is more than that. Those 
general considerations are not based upon the par- 
ticular feature of that clause at all. He is discussing 
what would amount to a peril of the sea. The perils 
of the sea insured against there, if I recollect, were 
substantially the same as they are here. He held 
that the encountering of the ice in the manner in 
which the opinion relates was a peril of the sea, and 
the injury resulted from a peril of the sea, and that 
the subsequent forwarding, although remotely re- 
moved from the original venture, but nevertheless a 
part of the original forwarding, or to be regarded as 
such. [65] 

The Court thereupon denied the said motion to 
strike out the said case, to which order defendant ex- 
cepted and defendant now assigns said exception to 
said ruling as Defendant’s Exception No. 5. 

Mr. Frank then offered and read in evidence the 
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case of Popham and Willett v. The St. Petersburg 
Ins. Co., 10 Commercial Cases, 276, as follows: 

‘*The plaintiffs were time-charterers, and for the 
purposes of the case were treated as owners of the 
steamship ‘Buccaneer.’ They employed her for 
the purpose of carrying goods from London to 
Siberia by the Kara Sea. Amongst the goods carried 
was machinery belonging to the plaintiffs themselves 
and certain resin and rice belonging to Mr. J. Singer. 
Insurances were effected in respect of these goods by 
three separate marine policies as appears in the head- 
note. Each of the policies contained the ordinary 
suing and labouring clause and also a clause in the 
following words: 

‘(No pay landing, warehousing, and forwarding 
charges, should the same be incurred, as well as par- 
tial loss arising from transshipment and _ reship- 
ment.’ 

‘“The vessel encountered unusual obstruction and 
danger from ice in the Kara Sea, and being unable to 
proceed to her destination, abandoned the voyage and 
returned to London, where her cargo was discharged. 
Considerable expense was incurred in landing and 
warehousing the goods and in forwarding them to 
their destination. 

‘By a Judgment delivered in the action by Wal- 
ton, J., the plaintiffs were held entitled to recover 
certain landing, warehousing, and forwarding ex- 
penses, and in adjusting the amounts so recoverable, 
questions arose which now came before the Court for 
argument. 

‘*In respect of the expense amounting to £2025 of 
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forwarding the plaintiffs’ machinery they claimed 
under the freight policy up to the insured value of the 
freight, namely, £1228, and under the goods policy 
they claimed to recover £1126, namely, the total ex- 
pense of forwarding, less £899, which was the actual 
value of their interest in the nature of freight in re- 
spect of the goods. The claim under these two poli- 
cies, therefore, exceeded the actual amount expended 
in forwarding. 

‘‘Under the policy on Singer’s goods the plaintiffs 
(on behalf of Singer) claimed to recover the expense 
incurred in forwarding the goods without making 
any deduction for the bill of lading freight. The de- 
fendants denied that the bill of lading freight had 
been paid, and contended that it should be deducted. 

‘‘Such other facts and figures as are material may 
be gathered from the headnote and judgment. [66] 

“WALTON, J.—I decided, by my judgment, deliv- 
ered on November 8, 1904, that the plaintiffs could 
not recover for a total loss, and since that judgment 
the claim upon a different footing, namely, for land- 
ing, warehousing, and forwarding expenses, has been 
adjusted. Some objections have been raised to the 
adjusted claim with which I have now to deal. One 
of the matters in dispute is the claim in respect of 
forwarding 96 packages of machinery, which were 
shipped by the plaintiffs themselves. In respect of 
these goods, they were in the position of ship owners 
carrying their own goods in their own ship. They 
insured the goods, and by a separate policy they in- 
sured, under the name of ‘freight,’ as they might do, 
the profit derivable by them from the employment of 
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their ship to carry their own goods. This interest, 
called, as I have said, ‘freight’ in the policy, was 
valued at £1228, 2s, 10d. When, in consequence of 
the difficulties encountered in the Kara Sea, the goods 
were brought back to London, they were forwarded 
to their destination at a cost amounting to £2025. In 
the way in which the claim is made up the plaintiffs 
claim in respect of the ‘freight’ policy their for- 
warding expensesup to the full amount at which the 
‘freight’ is valued in the policy, that is £1228. Under 
the policy on goods they claim an amount of £1126 
arrived at by deducting from the £2025 not the 
£1228 claimed under the freight policy, but a sum of 
£899, which they say was the actual value of their in- 
terest in the nature of freight; this gives a balance of 
£1126. In this way the plaintiffs seek to recover 
altogether in respect of these expenses not the actual 
sum incurred, £2025 is 4d, but a larger amount, 
namely, £1228, plus £1126, which comes to £2354. 
This seems to me to be wrong. 

‘*The defendants further contended that the plain- 
tiffs were not entitled to recover the whole £2025; 
that they could only recover either under one policy, 
or that if the plaintiffs recovered £1228 under the 
freight policy, they could not recover under the goods 
policy more than the balance of the £2025 after de- 
ducting both the £1228 and the £899,, the actual value 
of the freight, on the ground that such freight must 
be treated as not payable or paid, and so saved to the 
goods owner. I think that these contentions cannot 
be supported. A loss in either interest was averted 
by the expenditure of £2025; both interests were 
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saved. The actual expenditure must be borne be- 
tween them, but the assured cannot recover for for- 
warding expenses more than the sum actually ex- 
pended. The precise mode of apportionment in the 
present case is unimportant, since the assured and 
the insurers under each of the policies are the same. 
I think, therefore, that the plaintiffs are entitled to 
recover £2025 under the two policies. 

‘“There was another claim in respect of 600 bags of 
resin and 400 bags of rice. These were goods belong- 
ing to one, Singer, which were insured by the plain- 
tiffs, [67] and which were forwarded to their des- 
tination in Siberia at a very heavy expense. ‘There is 
a claim for these forwarding expenses. Part of the 
freight in these goods was paid by Singer to the 
plaintiffs, but there was a balance of £288 which was 
not paid. In making the claim for forwarding ex- 
penses in respect of these goods no deduction is made 
for freight. In the adjustment there is this note, 
‘the original freight at risk not deducted as to be 
considered earned in London.’ The objection is 
made that the defendants require proof that the 
plaintiffs received freight on these goods on their re- 
turn to London. On behalf of the plaintiffs it is 
pointed out that this freight was, by the terms of the 
bills of lading, payable when the goods were returned 
to London after the failure of the expedition, whether 
the goods were forwarded or not. It seems to me 
that the reason for deducting the freight from the 
forwarding expenses in the case of a claim of this 
kind is that the freight is saved to the goods owner 
by the expenditure in respect of which the claim is 
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made. That is to say, if the owner of the goods, 
when the ship cannot carry them on, carries or has 
them carried at his own expense, he gets them to their 
destination, but as the ship has not carried them, he 
ordinarily is not liable for the bill of lading freight, 
and therefore the freight is deducted so as to get at 
his actual net expenses in forwarding. Where, how- 
ever, the freight is paid in advance, that is a plain 
ease in which the freight is not saved, and the assured 
would be entitled to the forwarding expenses without 
a deduction for freight. Now, in this case the freight 
was not paid in advance, but by bills of lading it was 
payable in London, and payable whether the goods 
were forwarded or not. It seems to me, therefore, 
that the assured are entitled to recover these for- 
warding expenses, and are not bound to give credit 
for that which they have not saved, namely, the 
amount of the freight. Whether the freight has or 
has not been actually paid makes in this case no dif- 
memenee,’’ 1 

Thereupon the defendant made the following mo- 
tion: 

Mr. CAMPBELL.—I move to strike out the evi- 
dence in that case, if the Court please, upon the same 
grounds as to the preceding case; that the policy 
under which that recovery was had was different en- 
tirely in terms from the present policy. That was an 
express insurance against forwarding charges, 
whereas in this ease it is not. 

‘“The Court thereupon denied defendant’s said mo- 
tion, to which order defendant duly excepted and 
defendant now assigns said exception to said ruling 
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as Defendant’s Exception No. 6. [68] 

Mr. Frank then offered and read in evidence the 
case of Booth v. Gair, 15 Com. Bench. Reps. (N.8.), 
290, and stated that the purpose of the offer of said 
evidence was to prove the custom and practice of 
the underwriters with respect to such charges. 
That it has been the custom and the practice of the 
underwriters in England to pay charges of this 
nature, under an ordinary policy against the perils of 
the sea. 

Mr. Frank then made a general statement of the 
facts of that case material for the purposes of this 
trial, as follows: 

That was a policy of insurance on bacon. The 
policy contained a sue and labor clause, and it also 
had the warranty free from average unless general, 
whether the ship be sunk, stranded or burned. She 
sailed from New York and met heavy gales, strained 
and leaked and finally bore away for a port of refuge 
where she came to anchor; her cargo was discharged, 
and upon an examination of the ship she was found 
so badly damaged that she could only be repaired 
at Bermuda at an expense exceeding her value when 
repaired, and she was accordingly condemned and 
sold. Surveys were held on the cargo to determine 
what should be sent on and what should be sold. 
Part of it was sold. And the remainder, including 
the remainder of the bacon, was transshipped on two 
vessels to Liverpool. The expense of transshipment 
and the freight exceeded the freight originally 
agreed to be paid. There were some warehousing 
expenses. It was admitted that there was no con- 
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structive total loss of the bacon, and that plaintiff 
sought to recover from defendant under said policy 
the difference between the amount of freight to be 
paid the first vessel and the sum total of the freight 
paid the other two vessels on the shipping charges, 
and also a portion of three other [69] items of 
expense incurred by reason of the vessel putting into 
Bermuda and the transshipment of the cargo. It 
was also admitted that down to the date of the policy 
involved herein, it was the custom of the under- 
writers to pay charges on cargo as to any of the 
items the subject-matter of this case except cooper- 
age, under the name of particular charges. 

Mr. Frank then read the following part of the 
statement of facts from the case: 

_ 10. It was also admitted that, down to the date 
of the policy in this case, it was the custom of under- 
writers to pay charges on cargo of the nature of the 
items the subject of this case, except cooperage, un- 
der policies in the form of the policy in this ease, 
under the name of ‘particular charges.’ ”’ 

The judgment of the court in said matter is as 
follows: 

‘Erle, C. J., now delivered the judgment of the 
court: 

‘This was an action on a policy from New York 
to Liverpool on a cargo of bacon, containing the 
clause, ‘warranted free from average, unless general, 
or the ship be stranded, sunk, or burnt,’ and other 
usual terms. 

‘In the course of the voyage there was a construc- 
tive total loss of the ship; but the cargo was landed 
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and warehoused. A part was found worthless, but 
the residue was sent on in common course, and ar- 
rived safe. The plaintiff claimed from the under- 
writer the expenses incidental to this transshipment 
of the cargo. The underwriter contends that he is 
freed by the warranty from these expenses. And 
although he admitted that the law must be taken, for 
the purpose of this argument, to have been correctly 
laid down in the case of The Great Indian Peninsular 
Railway Company v. Saunders, 1 Best & Smith, 
41 (BE. C. L. R. vol. 101), 2 Best & Smith, 266 (E. C. 
L. R. vol. 110); and although, under the circum- 
stances of that case, the warranty exempted the un- 
derwriter from liability, and the clause authorizing 
the assured to sue and labour for the safeguard of 
the cargo did not make him liable; yet the learned 
counsel for the plaintiff has contended that the cir- 
cumstances of this case made a distinction, and gave 
the assured a right to recover under the last-men- 
tioned clause. 

‘But we are unable to find any substantial distine- 
tion between the two cases. There, the goods (iron) 
were returned to the assured at the port of loading 
in [70] an undamaged state, and sent on by them. 
Here, they were perishable goods, landed at a port 
on the voyage in a damaged state, and sent on by 
the master. What the master did in this case was 
in discharge of his duty in ordinary course; and 
there was no peril creating a risk of a total loss from 
which the underwriter was saved by the expenses 
in question. There were no other perils than such as 
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are always attendant on the transit of goods by the 
voyage in question. 

‘“‘Tf the assured intended to confine the warranty 
to a partial loss from damage to the cargo, and to 
have the lability of the underwriter for expenses 
of transshipment, in our opinion this policy does 
not express that intention. Judgment for the de- 
fendant.”’ 

Mr. Frank then offered and read in evidence the 
case of Kidston and Others v. The Empire Marine 
Insurance Company, Limited, 1 Com. Pleas L. R. 
535; 14 Eng. Ruling Cases, 247. 

Mr. FRANK.—This case is principally offered at 
this time on the question of this practice and also 
because of the distinction it makes of the cases of the 
Great Indian Peninsular Railroad Company v. 
Saunders and Booth v. Gair, with respect to the 
underwriters being free under the particular aver- 
age warranty from expenses of that nature. 

‘“‘This was an action to recover 1145£ 3s. 6d. 
upon a policy of insurance effected in the sum of 
2000£ by the plaintiffs, with the Empire Marine In- 
surance Company, on charter freight, valued at 
dO00E. 

‘‘The declaration contained a count on the policy, 
and the common money counts. The only material 
claims in the declaration were: first, a claim of the 
2000£ insured, on the ground of the total loss of the 
charter freight; secondly, a claim under the suing 
and laboring clause of the policy, for the charges and 
expenses incurred by the plaintiffs by reason of the 
plaintiffs, their factors, servants, and assigns, suing, 
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labouring, and travelling in and about the defense, 
safeguard, and recovery of the subject-matter of the 
insurance,—thirdly, a claim for money paid to the 
defendants’ use. 

‘“The defendants pleaded to the first claim that 
the ship was not stranded, sunk, or burnt, and that 
the loss [71] was a particular average loss; to the 
second claim—first, that the charges and expenses 
so incurred as aforesaid constituted and were only 
particular average losses, from which the subject- 
matter of the insurance was warranted free,— 
secondly, that a loss or misfortune did not arise 
within the true intent and meaning of the policy,— 
thirdly, that there was no suing, labouring, or travel- 
ling in and about the defense, safeguard, and re- 
covery of the subject-matter of the insurance, within 
the true intent and meaning of the policy. To the 
common counts, never indebted. 

‘The plaintiffs joined issue on the several pleas, 
and also demurred to the plea which set up that the 
charges were particular average losses. 

‘“The cause was tried before Erle, C. J., at the 
London sittings after Michaelmas Term last, when 
it appeared that the plaintiffs’ shipowners at Glas- 
gow, were owners of the ship SEBASTOPOL; and 
the defendants were an insurance company carrying 
on business at Liverpool. 

‘‘On the 16th of March, 1863, the plaintiffs char- 
tered the SEBASTOPOL to Messrs. Thomson 
& Co., by a charter-party, according to the provisions 
of which the ship was to proceed to the Chincha Is- 
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lands, there to load a cargo of guano, and thence 
to proceed therewith to the United Kingdom, for the 
stipulated freight 75s. sterling in full per ton of 
20 ewt. net weight of guano at the Queen’s beam; 
such freight to be paid as follows, viz.: 1,000£ in 
eash on_ arrival at port of discharge, three months’ 
interest at the rate of 5 per cent being deducted, 
and the balance forty-eight hours after the true and 
right delivery of the whole cargo. 

‘‘On the 18th of August, 1863, the plaintiffs ef- 
fected with the defendants the policy in question, be- 
ing a policy of insurance in the sum of 2000£ by 
the SEBASTOPOL on charter freight valued at 
5000£, warranted free from particular average, also 
from jettison, unless the ship were stranded, sunk, 
or burnt; the voyage insured by the said policy 
covering the aforesaid chartered voyage to the 
Chincha Islands and thence to the United Kingdom. 
The policy also contained the usual suing and labour- 
ing clause. 5 

‘he SEBASTOPOL sailed for the Chincha 
Islands, and there loaded a cargo of guano, with 
which she sailed for Cork; but, in the course of the 
voyage, she was compelled by stress of weather to 
put into Rio Janeiro, where she arrived on the 7th 
of February, 1864. 

‘On her arrival at Rio, the cargo of guano was dis- 
charged and properly stored and warehoused; and 
on being surveyed, she was found to have been so 
damaged by the perils of the seas as not to be worth 
repairing. She was therefore sold by the master 
at Rio on the 31st of March, 1864; the sale being in 


90 Fireman’s Fund Insurance Company 


all respects proper and necessary, and the ship her- 
self being then atotalloss. [72] 

‘(On the 12th of March, 1864, the master of the 
SEBASTOPOL chartered the ship CAPRICE, 
at a freight of 37s. 6d. per ton, for the purpose of 
bringing the cargo of guano from Rio to the United 
Kingdom, and delivering it to its owners. The 
charter-party was made at Rio, and purported to be 
made between E. 8. Harkey, master of the 
CAPRICE, and Duncan Taylor (on behalf of 
owners), master of the SEBASTOPOL, and was 
signed i. S. Harkey and Duncan Taylor. The cargo 
was accordingly taken from the warehouses where 
it had been stored and warehoused at Rio, and loaded 
on board the CAPRICH, and conveyed by that ship 
to Bristol, and there duly delivered to Messrs. 
Thomson & Co. the owners of the cargo. The plain- 
tiffs paid to the owners of the CAPRICE 2467£ 11s. 
10d., which was the agreed freight payable to that 
vessel for carrying the cargo from Rio to Bristol. 

‘*Messrs. Thomson & Co., on delivery of the cargo, 
paid the charter freight 5000£ in full to the plain- 
tiffs, who did not pay the same or any part thereof 
to the defendant. 

‘‘The plaintiffs did not give any notice of abandon- 
ment to the defendants. 

‘‘The expenses incurred at Rio in discharging, 
warehousing, and transshipping the goods, together 
with the freight, payable to the CAPRICE, amounted 
to about 3000£ 

‘‘Hor the plaintiffs it was contended that they 
were entitled to recover from the underwriters the 
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expenses incurred in conveying the guano to the 
CAPRICE from the warehouses at Rio, which were 
less than 100£, and also the sum of 2467£, 11s. 10d., 
paid by the plaintiffs to the owners of the CAPRICE 
for carrying the cargo from Rio to the United 
Kingdom. 

‘‘For the defendants it was contended that they 
were not liable on the policy to repay to the plain- 
tiffs any part of the said expenses, nor any part of 
the 2467£ 11s. 10d. 

‘At the trial several average-adjusters and other 
witnesses were called to prove the meaning of the 
term ‘particular average’ in the busines« of marine 
insurance; and the jury found that, up to the time 
of the policy in question there had been in the busi- 
ness of marine insurance a well-known and definite 
meaning affixed by long usage between the assured 
and the underwriter to the term ‘particular average,’ 
as contra- distinguished from the term ‘particular 
ei in the manner described by the witnesses, 

z.: that ‘particular average’ denotes actual dam- 
age done to or loss of part of the subject-matter of 
insurance, but that it does not include any expenses 
or charges incurred in recovering or preserving the 
subject-matter of insurance; and that expenses in- 
curred in warehousing and forwarding are not 
‘particular average,’ but are termed ‘particular 
charges.’ [73] 

‘Upon this finding of the jury, a verdict was en- 
tered for the plaintiffs, leave being reserved to the 
defendants to move to enter a verdict for them, or a 
nonsuit. 
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‘‘MELLISH, Q. C., in Hilary Term last, obtained 
a rule pursuant to the leave reserved, on the grounds, 
—first, that the charges in question were not 
within the clause in the policy respecting suing and 
labouring, and that no other part of the policy was 
applicable to the case,—secondly, that the custom 
alleged was a universal custom, and not a custom of 
any particular place or trade,—thirdly, that there 
was no evidence that the alleged custom prevailed in 
Liverpool at the time the policy was made. * * * 

‘“WILLES, J. This was an action upon a policy 
of insurance for 2000£ from South America to the 
United Kingdom. The vessel procured a charter 
from the Chincha Islands to the United Kingdom, 
loaded a cargo of guano there, and on going round 
Cape Horn suffered damage so serious that she had 
to put into Rio, where she was abandoned, and, it 
must be taken for the purposes of this case, was 
totally lost. The cargo, however, was transshipped 
into another vessel and sent home, and the chartered 
freight, or an amount equivalent to the chartered 
freight, according to the construction to be put on 
the matter, exceeded the expense of transshipment, 
and the freight from Rio to Liverpool was received 
by the. assured. The action was brought by the 
assured to recover the expenses of transshipment 
and forwarding. 

‘‘At the trial, evidence was given to show that 
the warranty in the policy on which the question 
turned was not considered applicable to the cireum- 
stances. The warranty was, ‘free from particular 
average; also from jettison, unless the ship be 
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stranded, sunk, or burned,’ neither of which hap- 
pened. 

‘The evidence given was for the purpose of show- 
ing that the charges of transshipping and forward- 
ing had been considered to be what was called tech- 
nically ‘particular charges,’ and not particular 
average so as to be within the warranty. The ver- 
dict passed for the plaintiff’s affirming the existence 
of the usage at the time when the policy was made, 
subject to leave reserved to the defendants to move 
to enter a verdict, which they accordingly did; and 
that rule was discussed last term before the Chief 
Justice and my Brothers Keating, Montague Smith, 
and myself, when we took time to consider. At the 
sittings after term we discharged the rule, not stat- 
ing our reasons, but promising to do so during this 
term; and that promise I am now about to fulfill. 

‘‘Many points were made upon the argument of 
this rule; upon one of which only is it necessary to 
pronounce an opinion. That turned upon the con- 
struction of the suing and labouring clause in the 
policy; and it may be considered under the following 
heads,—first, whether the [74] expenses incurred 
were of a character to be within the clause,— 
secondly, whether the occasion upon which they 
were incurred were such as to be within it,—thirdly, 
whether if it was such, the application of the clause 
is excluded by the warranty against particular 
average. 

‘‘As to the first question, it was hardly disputed 
that the expenses incurred were of a character to 
be within the clause. Without incurring them the 
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subject-matter of the insurance never would have 
had any complete existence. They were incurred 
in order to earn it; and they represented so much 
labour beyond and besides the ordinary labour of 
the voyage, rendered necessary for the salvation of 
the subject matter of insurance, by reason of a dam- 
age and loss within the scope of the policy, the im- 
mediate effect of which was that the subject matter 
insured would also be lost, or rather would never 
come into existence, unless such labour was _ be- 
stowed. As the goods lay at Rio, no part of the 
chartered freight had accrued due, and no freight 
even pro rata itineris could have been claimed by 
the shipowner. His only right in respect of the 
charter freight was to detain the goods for a rea- 
sonable time in order to send them on in another 
vessel to their destination, and there claim an 
amount equal to that of the charter freight. In 
order to do so, labour must be used and expense 
incurred. It can make no difference whether the 
shipowner happened to have at the port of distress 
a vessel of his own which he can employ in this 
service, in which case the labour of forwarding 
would be strictly that of himself or his servants, 
or whether he forwards in the vessel of another ship- 
owner, paying for his labour and that of his servants. 
Nor can it make any difference, in the application 
of the clause, whether, as here, the goods are in a 
port of large resort, or where by reason of the rate 
of freight a forwarding vessel is easily procured, 
or whether the vessel becomes a wreck in an out- 
of-the-way place, and by unusual enterprise and skill 
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the master is enabled to communicate with a vessel 
either of his owner or of some other person by which 
he forwards the cargo to its destination. The 
amount of labour is different in degree in the two 
cases; but in each it is a consequence of a peril in- 
sured against it; it is incurred in preventing the de- 
struction of nonentity of the subject-matter for 
which in the event of its loss the underwriters must 
be answerable. There is in each case a loss or mis- 
fortune threatening the safety of the subject-matter 
of the insurance, and by the operation of which, un- 
less averted by labour, that subject matter will be 
imperilled and the underwriters may become liable. 

‘‘As to the second head,—whether the occasion 
upon which the expenses were incurred was such as 
to be within the suing and labouring clause,—this 
depends [75] upon the true answer to the ques- 
tion so thoroughly discussed in the course of the 
argument, viz.: whether the clause ought to be 
limited in construction to a case whether the assured 
abandons, or may perchance abandon, so that the 
expense incurred is not only in respect of a subject 
matter in which the underwriters are interested, but 
upon property which, by the abandonment, actually 
becomes, or may become, theirs, or whetherit extends 
to every case in which the subject of insurance is 
exposed to loss or damage for the consequences of 
which the underwriters would be answerable, and in 
warding off which labour is expanded. In the 
former construction the clause is inapplicable to the 
present case; in the latter it is applicable, and the 
assured is entitled to contribution. 
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“The question manifestly depends upon the con- 
struction of the language of the clause; and, quite 
apart from the proved usage, we think the latter is 
the true construction. The words of the ordinary 
suing and labouring clause (to which in this policy 
is superadded an express provision as to abandon- 
ment upon which we need only say in passing that 
it does not alter the question in favour of the under- 
writers) are used in the same form as must have been 
in common use before 1783, when Emerigon pub- 
lished his great work on insurance, in which amongst 
the various forms of the clause used at different 
ports, that of the London policy then used is given. 
(Emerigon, by Boulay-Paty, vol. ii, p. 239.) The 
words are quite general, and ought to be so con- 
strued unless some good reason is given for restrain- 
ing them,—that, ‘in case of any loss or misfortune, 
it shall be lawful’ to ‘sue, labour, and travel for, in 
and about the defense, safeguard, and recovery of the 
subject-matter,’ ‘without prejudice to this insurance’ 
(not abandonment, as in the French Ordonnance 
hereafter cited), ‘the charges whereof the said com- 
pany will bear,’ ‘in proprotion to the sum hereby 
insured’ (not the amount saved, as in the French 
Ordonnance). Up to this point, there is not a word 
about abandonment; and this is the whole of the 
usual clause. The meaning is obvious, that, 1f an 
occasion should occur in which by reason of a peril 
insured against unusual labour and expense are 
rendered necessary to prevent a loss for which the 
underwriters would be answerable, and such labour 
and expense is incurred accordingly, the underwri- 
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ters will contribute, not as part of the sum insured 
in case of loss or damage, because it may be that 
a loss or damage for which they would be liable is 
averted by the labour bestowed, but as a contribu- 
tion on their part as persons who have avoided 
detriment by the result in proportion to what they 
would have had to pay if such detriment had come 
to ahead for want of timely care. Take, for in- 
stance, the case of a policy on goods warranted free 
of average under 5 per cent and the goods are 
wetted in a storm which drives the ship into a port 
of distress, where by drying at an expense less than 
d per cent the goods might be saved or damaged 
[76] under 5 per cent, whilst, if not dried, they 
would decay and become damaged over 5 per cent, 
though existing in specie, so that freight would be 
payable. In this case there is no abandonment, and 
may be no prospect of one; and yet it is the duty of 
the master to use all reasonable means to preserve 
the goods, and obviously for the interest of the un- 
derwriters to encourage him in the performance of 
that duty by contributing to the expense incurred. 
Not only the generality of the words, but also the 
subject matter to which they relate, therefore, point 
to the application of the clause to all cases in which 
the underwriter is saved from liability to loss, 
whether partial or total, and whether an abandon- 
ment does or may possibly take place or not. 
‘There remains to be considered, thirdly, whether 
the application of the suing and labouring clause is 
excluded in this particular case by the warranty 
against particular average,—‘warranted free from 
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particular average, also from jettison, unless the ship 
be stranded, sunk, or burnt.’ And this depends 
upon whether the expression ‘particular average’ in 
this context, and construed, according to the golden 
rule, by what goes before and follows in the policy, 
includes expenses which fall within the suing and 
labouring clause, so that in effect the suing and 
labouring clause 1s expunged by the warranty. 

‘This is a question the answer to which involves 
most important consequences, because, if the war- 
ranty against particular average, or, to use a more 
accurate expression with the same meaning, the war- 
ranty against total loss only, excludes the operation 
of the suing and labouring clause even where an 
impending total loss is averted by extraordinary 
exertion and expense, it must be because the word 
‘average’ has some fixed and definite meaning so 
rigid and inelastic that it cannot be modified or lim- 
ited so as to apply to loss of or damage to the thing 
insured (the sense in which it has been hitherto un- 
derstood by average-staters) ; but that it must needs 
also include contribution to any labour incurred in 
the defense and safeguard of the thing insured, so 
that even an express clause left standing in the policy 
with reference to such labour, the suing and labour- 
ing clause) must be rejected as inconsistent with 
the warranty. If this be so, it must equally be true 
of all memorandum goods which are warranted free 
from average under a certain percentage; and the 
operation of this would be so general, if not uni- 
versal, that the suing and labouring clause would 
be confined to the cases excepted in the memoran- 
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dum alone. Two results would follow, both novel 
in practice, and one at least very remarkable. 

‘The first would be unfavorable to the underwri- 
ters in a novel way, because the memorandum was 
framed to protect the underwriters from frivolous 
demands in respect of small losses which are most 
likely to have arisen from natural deterioration or 
wear and tear. The exception of [77] stranding 
tends to show that this was the scope of the mem- 
orandum; for, it is the exception of such a loss as 
makes it probable that the deterioration of the goods, 
though under the given percentage, was neverthe- 
less not to be attributed to the perishable nature of 
the goods themselves. Accordingly, the rule has 
been, to pay for damage to memorandum articles 
only where it exceeded the specified percentage, and 
not to allow this percentage to be eked out by ex- 
penses falling within the suing and labouring clause. 
Thus, in the case already out, of goods wetted by a 
storm, the amount of expenses reasonably incurred 
in preserving the goods is, according to the present 
practice, contributed to under the suing and labour- 
ing clause, however small in the result be the loss 
or damage to the goods; and the loss of or damage 
to the goods is paid if it amount to the stipulated 
percentage, but not otherwise; and the amount of 
expenses 1s not added in order to make up that per- 
centage. Thus, if the agreed percentage be 5 per 
cent and the expenses amount to 2 per cent, and the 
loss or damage to 3 per cent, only the expenses are 
paid, and not the average. But, if we hold that the 
warranty excludes the application of the suing and 
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labouring clause, the whole must be paid, and the 
underwriters will be exposed to the very incon- 
venience which the memorandum has been supposed 
to obviate. 

‘‘Upon the other hand, if the expenses should be 
less than the percentage, and a loss is thereby pre- 
vented either altogether or to an extent less than 
the percentage; as, if, in the case put, the expenses 
were 3 per cent and the damage only 1 per cent, 
according to the present practice the underwriters 
would pay the expenses; but, if we decide for the 
present defendants, the underwriters, though saved 
from loss, would be altogether exempt from contri- 
bution. 

‘‘In our view, however, we are not compelled to 
adopt so inconvenient and unpractical a conclusion. 
The word ‘average,’ so far from being a term of art 
(except in so far as according to the evidence usage 
may have limited its meaning to loss or damage to 
the goods themselves), or a word with a rigid or 
unchanging signification necessarily including ex- 
penses in the defense or safeguard of the subject- 
matter insured, is a word used in a great variety 
of phrases as applicable to different subjects-mat- 
ters, and not with any fixed or settled application. 
It would be tedious to go through the various uses 
to which it is applied; and we need not do more 
than refer to the instances cited in argument, and 
more especially to the very learned note of Mr. Mac- 
lachlan in Arnould on Insurance (1). Amongst the 
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various uses to which the word has been applied, no 
doubt, that of ‘small [78] expenses’ is one, as in 
the usual clause in a charter-party. So, in the case 
of insurance itself, expenses must often be taken 
into account in determining whether there has been 
aloss or not, but only because a thing is lost in 
insurance law which cannot be got back except at 
an expense equal to its value when recovered. 

‘‘The question here, however, is not as to the ex- 
tension of which the term ‘average’ is capable, but 
of the sense in which it ought to be understood in the 
particular context with which it is to be reconciled, 
and if possible read so that effect may be given to 
every provision in the instrument. Nor is it to be 
forgotten that the suing and laboring clause, which 
for the reasons already given specifically provides 
for this case, has been allowed to remain a part of 
the policy; and that a special provision as to a par- 
ticular subject matter is to be preferred to general 
language, which might have governed in the absence 
of such special provision. ‘Generalia specialibus 
non derogant.’ ‘Specialia generalibus derogant.’ 

‘*In our opinion, quite apart from usage, the true 
construction of the policy, as reconciling and giving 
effect to all its provisions, is, that the warranty 
against particular average, does no more than limit 
the insurance to total loss of the freight by the perils 
insured against, without reference to extraordinary 
labour or expense which may be incurred by the as- 
sured in preserving the freight from loss, or rather 
from never becoming due, by reason of the operation 
of perils insured against; and that the latter ex- 
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penses are specially provided for by the suing and 
labouring clause, and may be recovered thereunder. 

‘‘Much reliance was placed, for the defendants, 
upon two recent decisions which are said to have 
determined that there could be no liability under 
the suing and labouring clause where there was none 
under the policy; The Great Indian Peninsular Rail- 
way Company v. Saunders, and Booth v. Gair, the 
first of which cases was decided before and the other 
after the date of the present policy. 

‘Before these decisions, the liability of the under 
writers appears to have been universally admitted 
and acted upon even in the cases where the ex- 
penses were incurred to forward goods existing in 
specie at the port of distress, and warranted free 
from particular average, so that no liability could 
accrue to the underwriters by their not being for- 
warded. 

‘*Probably the underwriters, up to the time of the 
first of these decisions, thought it so important to 
encourage honest efforts to preserve and forward 
the cargo, or otherwise to preserve the subject- 
matter of insurance, that they preferred paying in 
all unsuspicious cases, without nice inquiries as to 
whether the expenses had in particular instance 
averted liability. In so doing, they not only acted 
with liberality, but no doubt also best studied their 
own interests; and, whilst they calculated [79] 
the premium so as to include a remuneration for the 
extra lability which they were satisfied to bear, they 
probably at the same time found that the encourage- 
ment to fair dealing thereby afforded was their best 
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security against the more serious losses that might 
arise from neglect of precautions of which the ex- 
pense was thrown upon the assured. 

‘This practice, however, could not prevail to alter 
or enlarge the application of the suing and labouring 
clause ; because, though usage may impose a meaning 
upon a word such as ‘average,’ it cannot alter the 
rules of construction; and, in the cases referred to, 
the decision and the sole decision was, that freight 
and other expenses of forwarding from a port of 
distress to the port of destination goods warranted 
free of particular average, under circumstances 
under which the underwriters could not have been 
lable if the expenses were not incurred, was not 
within the true intent and meaning of the suing and 
labouring clause, which in the context of a policy of 
insurance could only extend to suing and labouring 
by means of which the underwriters might obtain a 
benefit. 

‘‘In the Great Indian Peninsular Railway Com- 
pany v. Saunders, the goods were iron rails for Bom- 
bay, shipped to be paid for lost or not lost. They 
were insured with a warranty ‘free of particular 
average unless the ship should be stranded, sunk, 
or burnt.’ The vessel on her way put into Plymouth, 
where she was a total loss; but she was not ‘stranded, 
sunk, or burnt.’ The rails were saved and sent on 
by other vessels, and for the freight paid upon such 
forwarding the underwriters were held not to be 
liable; and Blackburn, J., in delivering the judgment 
of the Court, carefully abstained from deciding the 
question now before us; for, he said: ‘It is not neces- 
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sary to decide whether an underwriter on a policy 
against total loss only, is, under this clause, liable 
for expenses incurred by the assured for the purpose 
of rescuing the subject-matter of an insurance from 
a state of peril which might have resulted in a total 
loss, but did not. There are reasons both for and 
against this stated by Mr. Phillips in his Treatise 
on Insurance; and the question seems never to have 
been actually decided. But in the present case it 
does not arise. The expenses here were incurred 
for the purpose of forwarding the subject-matter 
of insurance to its destination at a time when the 
iron was not in any peril of total loss, either actual 
or constructive. Had the insured chosen, instead 
of paying this extra freight, to sell the rails in Eng- 
land, as he might have done if he pleased, he could 
have made no claim on the underwriters; for, it 
would not have been a constructive total loss, accord- 
ing to Rosetto v. Gurney, unless the amount of the 
extra freight exceeded [80] the value of the 
goods when forwarded, which is not the case here; 
and an actual total loss is out of the question.’ That 
judgment was affirmed in the Exchequer Chamber, 
where Erle, C. J., in like manner, delivering the 
judgment of the Court, said: ‘The expenses that 
can be recovered under the suing, labouring, and 
traveling clause are expenses incurred to prevent 
impending loss within the meaning of the policy. 
Now, here, the goods were given up to the plaintiffs 
in perfect safety; and the question is, were those 
expenses incurred to prevent a total loss? Had the 
owners a right, when the goods were given into their 
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possession, to turn the transaction into a total loss? 
Certainly not; for, they had their goods in specie, 
and consequently that £825, 11s. 7d. had no reference 
to suing, labouring, or travelling to prevent such a 
loss.’ 

“That case was followed by Booth v. Gair, in 
which bacon was insured upon a voyage from Liber- 
pool to New York, ‘‘free from average unless general 
or the ship were stranded, sunk, or burnt.’ The 
vessel, on her way, by perils of the sea, but without 
being stranded, sunk, or burnt, became disabled, and 
put into Bermuda, where she was constructively 
totally lost. The bacon was landed in specie, and 
was not totally lost, constructively or otherwise. No 
expenses appear to have been incurred in saving 
the goods from a total loss, which was negatived; but 
certain expenses were incurred in the way of extra 
freight, transshipment, warehousing, surveying, and 
cooperage, all of which were treated as expenses of 
forwarding the goods. It was further proved that 
it was the practice of underwriters on goods to pay 
such expenses under like circumstances, under the 
name of particular charges. The judgment was for 
the underwriters, upon the ground stated by Erle, 
C. J., viz., that ‘what the master did was in discharge 
of his duty in ordinary course, and there was no 
peril creating a risk of a total loss from which the 
underwriter was saved by the expenses in question. 
There were no other perils than such as are always 
attendant on the transit of goods by the voyage in 
question.’ No notice appears to have been taken of 
the practice of underwriters, probably for the rea- 
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son already mentioned, that, although usage may 
give to the words ‘average,’ ‘particular average,’ or 
‘average unless general,’ a conventional meaning, 
so as to make them include partial loss or damage 
of the subject-matter only, and not what are known 
as ‘particular charges,’ which fall within the suing 
and labouring clause, yet such usage could not control 
the construction of the policy, by which that clause 
must be limited in application to cases in which the 
underwriter might incur liability, and therefore 
might derive a benefit from the extraordinary exer- 
tion. That is the circumstance which distinguishes 
these cases from the present,—that the usage of 
underwriters already brought to the attention of the 
Court in Booth v. Gair could not affect the decision 
in that case. These decisions, therefore, are in- 
applicable to the present case, and, when examined, 
prove to be anything but authority for the defend- 
ants. [81] 

‘‘Passages from HEmerigon were cited by the de- 
fendants’ counsel, and much relied upon, in which a 
contrary opinion is supposed to have been expressed 
to that upon which we found our judgment. In 
chapter 12, s. 41, vol. i., p. 600, Boulay-Paty’s edi- 
tion, treating of general and particular average as 
between the owner of ship, freight, and goods, he 
says: ‘Les frais faits pour sauver la marchandise sont 
avaries simples pour le compte des proprietaires.’ 
He is not there giving an opinion upon the construc- 
tion of the policy. He refers, however, to the 17th 
chapter, s. 7, for a discussion of the question of 
liability as between the insurers and the assured, 
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either with or without a suing and labouring clause; 
and in that, which is the part of the work applicable 
to the present subject, he throughout treats the ques- 
tion as depending upon the very words of the suing 
and labouring clause. 

‘‘Nothing can make this more clear than a refer- 
ence to his treatment of the question: ‘Si les frais 
de sauvetage excedant la valeur des effets sauves, cet 
excedant est il a la charge des assureurs?’ To which 
he answers: ‘Suivant les clauses inserees dans les 
formules de diverses places de commerce, les as- 
sureurs, independamment des sommes par eux as- 
surees, sont tenus de payer 1]’excedant des frais de 
sauvetage’—Vol. ii., p. 288. He then sets out the 
forms of the suing and laboring clauses used at Ant- 
werp, Rouen, Nantes, and Bordeaux; and he refers 
to a similar and more ancient one to be found in 
Loccenius, p. 981, by which the underwriters under- 
take for expenses incurred in the safeguard of the 
goods, even though no benefit should follow: and he 
remarks thereupon: ‘Par ces formules les pouvoirs 
les plus libres sont donnes a |’assure et a ses repre- 
sentants, afin de les inviter a travailler au sauvetage, 
sans etre arretes par la crainte d’en supporter 
euxmemes les frais; mais les assureurs, en souscri- 
vant pareils pactes, contractent a l’aveugle un en- 
gagement donc less consequences sont indefinies.’ 

‘‘He then gives the London form of suing and 
labouring clause as then and still used; and he pro- 
ceeds to say that the Marseilles policy (with which 
he was so familiar) contained nothing of the sort, 
and that an express authority to sue and labour was 
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necessary in order to charge the Marseilles under- 
writers with the expenses. 

‘‘This view, so far as it bears upon the present 
argument, is in accordance with the view of the 
London average-staters, and favours a distinction 
between loss and damage to the thing assured, and 
expenses incurred in its protection, and a separate 
provision for the latter. 

‘“‘In fact, the key to the French authorities is to 
be found in the positive law of France upon the sub- 
ject, by which, in the absence of express contract, 
contribution on the part of the underwriters was 
enforced in the cases of the greater perils of ship- 
wreck or stranding, and then only to the value of 
the property saved for the underwriters. [82] 
Thus, by the Ordonnance de la Marine of 1681 (Liv. 
iu, tit. 6, art. 45),—‘En cas de naufrage ou echoue- 
ment, l’assure pourra travailler au recouvrement 
des effets naufrages, sans prejudice des delaisse- 
ments qu’il pourra faire en temps et lieu, at du 
remboursement de ses frais dont il sera eru sur son 
affirmation jusqu’a concurrence de la valeur des ef- 
fets recouvres.’ This is followed closely, though not 
exactly, by the Code de Commerce, art. 381, with 
the difference that the latter, by using the word 
‘doit’ instead of ‘pourra,’ makes such exertions the 
duty, and not merely the privilege, of the assured. 

‘*Read by the light of this text of the Ordonnance, 
the views of Emerigon, so far from being opposed. 
to, are in favour of the construction which we adopt. 

‘‘Hitherto we have only adverted in passing to the 
evidence and the finding of the jury upon the under- 
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stood meaning in the business of marine insurance 
of the phrase ‘particular average.’ If necessary, 
we should have been prepared to hold that the evi- 
dence established such an understood meaning, ac- 
cording to which ‘particular average’ does not in- 
clude ‘particular charges,’ and to act upon such 
usage as equally sacred with the express part of the 
eontract. 

‘‘Tt is needless, however, to enlarge upon this part 
of the case, because, upon the facts proved, and the 
true construction of the policy itself, we have, for 
the reasons already given, come to the conclusion 
that there was a danger of the total loss of the 
freight by reason of the loss of the ship by perils in- 
sured against; that the measures taken by the plain- 
tiff to avert that loss, and the expense incurred 
therein, were taken and incurred for the benefit of 
the underwriters, in averting a loss for which they 
would have been liable; and so that they were within 
the suing and labouring clause, and that the under- 
writers are liable to contribute thereto. It is satis- 
factory, however, to think, that, in arriving at this 
conclusion upon the meaning of the contract into 
which the defendants have entered, we are deciding 
also in accordance with the approved usage of com- 
merce. 

‘‘The verdict for the plaintiffs was therefore right, 
and the rule to enter the verdict for the defendants 
is discharged.’’ 

Mr. FRANK.—Along that same line, and as proof 
of the usage, I call attention now to the case of Bid- 
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dell Bros. v. Clemens Horst Co., 16 Commercial 
Cases, and what I am going to read is on pages 202 
and 203. That case dealt with the necessary proof 
of a custom or usage. There the court had im- 
ported into the case a custom or a usage, or taken 
judicial notice of it, and this is upon [88] that 
subject, and incidentally shows how the custom or 
usage is to be proven. * * * ‘This is the point of 
it, that the English Court holds that when a custom 
or a practice has once been proved in a court of law, 
it then, by virtue of that proof, becomes a part of the 
mercantile law of that country. That is the point, 
and that is the reason I am calling attention to this. 

Mr. CAMPBELL.—I don’t dispute that proposi- — 
tion. 

Mr. FRANK.—You do not. Then I will stop on 
that right here. ‘That is admitted: * * ])7am 
think I will read just one paragraph and with that 
admission we will let the rest of it go. 

Mr. Frank then read as follows: 

‘*When it is said that mercantile law is acted upon 
by the courts without proof of usage, this means 
after it has in earlier cases been proved and adopted. 

‘‘T am not forgetting that in some cases classic 
legal authorities have been recognized as sufficient 
evidence of mercantile usage, especially interna- 
tional usage. But even then the authority is in 
terms recognized as sufficient evidence before the 
Courts give judgment recognizing the usage; but no 
such evidence was referred to in this case. It seems 
clear on the authorities that the law merchant must 
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be proved as a fact in the sense that the mercantile 
usage which is recognized as part of the law mer- 
chant must be proved, and the fact must, to use the 
words of Wilmot, J., in Edie v. East India Co., be 
reiterated. Once thus recognized the usage becomes 
part of the law of England and not a mere local usage 
or custom. Again, Lord Campbell in the House of 
Lords, in Brandao v. Barnet says: ‘When a general 
usage has been judicially ascertained and established, 
it becomes a part of the law merchant which Courts 
of Justice are bound to know and recognize. Such 
has been the invariable understanding and practice 
in Westminster Hall for a great many years; there 
is no decision or dictum to the contrary, and justice 
could not be administered if evidence were required 
to be given toties quoties to support such usages, and 
issue might be joined upon them in each particular 
case.’ 

Whereupon, the plaintiff rested its case. [84] 

Mr. Campbell, on behalf of the defendant, then 
offered in evidence the case of 

Taylor v. Dunbar, [V Common Pleas L. R. 206, 

to which offer the plaintiff objected, on the ground 
that the offered evidence is not pointed to any of the 
issues in the case; that this is not a loss that is 
claimed for delay, but a loss which is claimed because 
of a direct expenditure as a result of the peril in- 
sured against; which objection having been over- 
ruled, said case was put in evidence, and is as fol- 
lows: 

“KEATING, J.—Mr. Beasley has referred us to 
every authority which could at all favour the view 
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he wished to present; but they do not, in my opinion, 
go far enough to sustain his argument. The facts 
stated in the case show beyond a doubt that the 
proximate cause of the loss of the meat was the de- 
lay in the prosecution of the voyage. That delay 
was occasioned by tempestuous weather; but no case 
that I am aware of has held that a loss by the un- 
expected duration of the voyage, though that be 
caused by perils of the sea, entitles the assured to 
recover upon a policy like this. I think we should 
be establishing a dangerous precedent if we were to 
give effect to Mr. Beasley’s argument, seeing that 
there are so many cargoes which are necessarily 
affected by the voyage being delayed. I am not dis- 
posed to create such a precedent. I think our judg- 
ment ought to be for the defendant. 

“MONTAGUE SMITH, J.—I am of the same 
opinion. The loss here has arisen in consequence of 
the putrefaction of the meat from the voyage hav- 
ing been unusually protracted. That is a loss which 
does not fall within any of the perils enumerated in 
this policy. To render the underwriters lable, it 
must be shown that the loss is proximately due to one 
of the known perils. Retardation or delay of the 
voyage is not one of them. The case states that the 
meat was not affected by the sea or by the storm. It 
was not, therefore, as Mr. Beasley wished us to as- 
sume, damaged by knocking about. If it had been, 
the case might have been brought within the prin- 
ciple of Lawrence v. Aberdein, and Gabay v. Lloyd. 
But the statement in the case [85] precludes us 
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from drawing any such inference. If we were to 
hold that a loss by delay, caused by bad weather or 
the prudence of the captain in anchoring to avoid it, 
was a loss by perils of the sea, we should be opening 
a door to claims for losses which never were intended 
to be covered by insurance, not only in the case of 
perishable goods, but in the case of goods of all other 
descriptions. By the common understanding both 
of assured and assurers, delay in the vovage has 
never been considered as covered by a policy like 
this. I therefore agree that our judgment should be 
for the defendant. 

‘Brett, J. I am also of opinion that damage to 
goods caused by delay of the voyage, though the con- 
sequence of stormy and tempestuous weather, is not 
one of the perils covered by an ordinary policy. Such 
damage must have occurred many times, and yet no 
trace is to be found of such a claim being maintained. 
If it be desired, a clause may easily be inserted in the 
policy to meet the case. 

Mr. FRANK.—Now, that your Honor has heard 
the case read, I move to strike it out as being imma- 
terial and incompetent and having no bearing what- 
soever on the issues in this cause. That simply holds 
that the proximate cause of the loss must be insured 
against. That is all it holds. 

The COURT.—The motion will be denied. 

Mr. Campbell then offered and read in evidence, on 
behalf of defendant, the case of 

Bink and Others v. Fleming, 25 Q. B. D. 396, 
to which offer the plaintiff objected, on the ground that 
the offered evidence is not pointed to any of the issues 
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in the case; that this is not a loss that is claimed 
for delay, but a loss which is claimed because of a 
direct expenditure as a result of the peril insured 
against ; which objection having been overruled, said 
case was put in evidence, and is as follows: [86] 
‘‘Lord ESHER, M. R.—It is well settled that by 
the law of England there is a distinction in this re- 
spect between cases of marine insurance and those 
of other habilities. In cases of marine insurance the 
liability of the underwriters depends upon the proxi- 
mate cause of the loss. In the case of an action for 
damages of an ordinary contract, the defendant may 
be liable for damage, of which the breach is an effi- 
cient cause or causa causans; but in cases of marine 
insurance only the causa proxima can be regarded. 
This question can only arise where there is a succes- 
sion of causes, which must have existed in order to 
produce the result. Where that is the case, accord- 
ing to the law of marine insurance, the last cause only 
must be looked to and the others rejected, although 
the result would not have been produced without 
them. Here there was such a succession of causes. 
First, there was the collision. Without that no 
doubt the loss would not have happened. But would 
such loss have resulted from the collision alone? Is 
it the natural result of a collision that the ship should 
be taken to a port for repairs, and that the cargo 
should be removed for the purposes of the repairs, 
and that, the cargo being of a kind that must be in- 
jured by handling, it should be injured in such re- 
moval? A collision might happen without any of 
these consequences. If it had not been for the re- 
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pairs, and for the removal of the cargo for the pur- 
pose of such repairs, and for the consequent delay 
and handling of the fruit, the loss would not have 
happened. The collision may be said to have been a 
cause, and an effective cause, of the ship’s putting into 
a port and of repairs being necessary. For the pur- 
pose of such repairs it was necessary to remove the 
fruit, and such removal necessarily caused damage 
toit. The agent, however, which proximately caused 
the damage to the fruit was the handling, though no 
doubt the cause of the handling was the repairs, and 
the cause of the repairs was the collision. Accord- 
ing to the English law of marine insurance only the 
last cause can be regarded. There is nothing in the 
policy to say that the underwriters will be liable for 
loss occasioned by that. To connect the loss with 
any peril mentioned in the policy, the plaintiffs must 
go back two steps, and that, according to English law, 
they are not entitled to do. 

‘‘Hor these reasons I think that the judgment of 
Mathew, J., was right. The case of Taylor v. Dun- 
bar seems to me to have been decided upon substan- 
tially the same view as that which I have endeavored 
in somewhat different terms to state, and it appears 
to me to be really an express authority in favour of 
our decision. With regard to the American [87] 
authorities, the American law on the subject seems 
to differ materially from our law, and therefore it 
is not necessary to consider them. 

“LINDLEY, L. J. It appears to me that the 
judgment of Mathew, J., was correct. It has long 
been the settled rule of English law with regard to 
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marine insurance that only the causa proxima or im- 
mediate cause of the loss must be regarded. The rule 
is well known, and people must be taken to have con- 
tracted on that footing. In principle the case ap- 
pears to me to be governed by the decision in Taylor 
v. Dunbar. The evidence shows that the damage to 
the fruit was due to the joint operation of the han- 
dling and the delay. When the policy is looked at, 
there are no words applicable to a loss occasioned by 
these causes. 

“BOWEN, L. J. I am of the same opinion. 
Whether we consider the damage occasioned by the 
delay or that occasioned by the handling of the fruit, 
the same principle appears to apply. The proximate 
cause of the loss was not the collision or any peril of 
the sea. It was the perishable character of the art- 
icles combined with the handling in the one case, and 
the delay in the other. The case appears to me to be 
undistinguishable in principle from Taylor v. Dun- 
bar. For these reasons, I think the appeal should be 
dismissed.”’ 

Mr. FRANK.—Now, that your Honor has heard 
the case read, I move to strike it out as being imma- 
terial and incompetent and having no bearing what- 
soever on the issues in this cause. That simply holds 
that the proximate cause of the loss must be insured 
against.» That is all it holds. 

The COURT.—The motion will be denied. 

Mr. Campbell then offered and read in evidence 
the case of 

The Great Indian Peninsula Railway Company 
v. Sounders, 2 Best & Smith Rep., Q. B. 266, 
as follows: 
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“ERLE, C.J. Iam of opinion that the judgment 
of the Court of Queen’s Bench ought to be affirmed. 

‘This is an insurance on goods ‘warranted free 
from particular average’—in effect an insurance 
against a total loss. According to the statement be- 
fore us, the facts are these. The [88] carriage of 
the goods was prepaid, amounting to 629 £.9s.10d.; 
the ship, sailed, and, having been damaged, was taken 
into an intermediate port under circumstances which 
constituted a constructive total loss of the ship; but 
the cargo was landed and delivered to the plaintiffs 
who were the owners of it, and by them taken to its 
destination in a state undamaged by sea in any way. 
After the happening of this misfortune to the ship, 
the plaintiffs paid 825 £, 11s. 7d. more for the new 
voyage; and they now seek to recover this latter sum, 
or the difference between the two sums, from the in- 
surer; and the question is, are they entitled to do so? 

‘It is certain that the plaintiffs cannot recover 
here as for a total loss of the goods, seeing that the 
goods were restored to them in specie, and forwarded 
by them to their place of destination, where, so far as 
any sea damage is concerned, they may have received 
full value for them. 

‘‘But Mr. James ably argues that the plaintiffs are 
entitled to recover this money; not as compensation 
for loss of the goods within the general language of 
the policy ; but as the expense of forwarding them to 
their destination in other vessels, under what has 
been called ‘the labour and travel clause,’ which em- 
powers the assured to sue, labour, and travel to save. 
the thing assured from impending loss. The sub- 
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stantial ground, however, on which I decide this case 
is entirely beside his able argument. The expenses 
that can be recovered under the suing, labouring and 
travelling clause are expenses incurred to prevent 
impending loss within the meaning of the policy. 
Now, here the goods were given up to the plaintiffs in 
perfect safety; and the question is, were these ex- 
penses incurred to prevent a total loss? Had the 
owners a right when the goods were given into their 
possession to turn the transaction into a total loss? 
Certainly not, for they had the goods in specie, and 
consequently that 825 £ 11s. 7d. had no reference to 
suing, labouring, or travelling in order to prevent 
such a loss. 

‘*A great part of Mr. James’s argument turned on 
the different meanings of the word ‘average.’ If it 
were necessary to go into that point, I should clearly 
be of opinion that the words found in an instrument 
in common use should be taken according to the 
ordinary understanding of them when so used. It 
is agreed that ‘particular average’ has two meanings, 
universally understood—that when taken with refer- 
ence to the common memorandum clause it excludes 
certain expenses, but when taken with reference to 
the money to be paid by the underwriter it includes 
them. In Arnould on Insurance, vol. 2, 970, sec. 358, 
2d ed., it is said that such expenses as these [89] 
are to be included. But all this is beside the question 
now before us, as these expenses have nothing to do 
with the labour and travel clause. I also think that 
it should make no difference in our judgment whether 
the freight was prepaid or to be earned. 
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‘‘Ror these reasons, and also those given in the 
Court below, which are quite satisfactory to my mind, 
and where the difference between this case and the 
American case of Mumford v. The Commercial In- 
surance Company, 5 Johns. U.S. Rep. 262, is clearly 
pointed out, I am of opinion that the defendant is 
entitled to our judgment. ”’ 

The following proceedings were then had: 

Mr. CAMPBELL.—Before proceeding, if the 
Court please, I should like to refer your Honor to 
the decision of the Circuit Court of Appeals for this 
eircuit in 

Maritime Insurance Company v. M. 8S. Dollar 
Co., 
in which the Court comments upon the procedure to 
be followed in cases of this character involving ques- 
tions of English law. 

(Continuing. )—I think it can be read from the case 
as pointed out that under a contract of marine insur- 
ance to be governed by English law, it is the duty 
of the Court to instruct the jury as to what the law 
of England is; that it is not a question of fact to be 
left to the jury. 

The COURT.—That was my understanding of it, 
but the anomalous method, however, is permitted of 
submitting this so-called evidence of judicial decisions 
to the jury. It shows the application of what I sug- 
gested at the opening of this trial, that it is not a case 
for a jury at all, where the only question is a question 
of the English law. 

Mr. FRANK.—In view of the repeated sugges- 
tions of the Court regarding that matter, and with- 
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out desiring to take any particular exception to them 
at this time, although I think it [90] is open to 
exception, I am willing at this time to withdraw the 
case from the jury and submit it to the Court. 

Thereupon a written stipulation was made by both 
parties and filed, waiving a jury. The jury was dis- 
charged and the trial then proceeded before the Court 
without a jury. 

Mr. Campbell then offered and read in evidence 

Gow v. Marine Insurance, p. 186, 
as follows: 

‘‘There are certain expenses connected with a ves- 
sel’s putting into a port of refuge in distress, such as 
warehousing, reshipping, and forwarding charges. 
These when incurred by the shipowners have always 
been charged by him against the cargo, and are ad- 
mitted by law in certain cases as properly chargeable. 
Underwriters agreed to assume responsibility for 
their proper proportion of such charges, and this ar- 
rangement was embodied in what was known as the 
‘forwarding clause’ :— 

‘‘To pay warehousing, forwarding, and other 
special charges if incurred. 

‘But special charges tf incurred might be much too 
comprehensive a phrase; an attempt might be made 
to include under it such charges as distance freight 
payable to a foreign ship condemned at an inter- 
mediate port, and other expenses such as would not 
be recovered under an ordinary English ‘clean’ policy 
(i. e. policy consisting simply of the common text 
and the memorandum). To prevent any such in- 
cidence on underwriters of amounts not already at 
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their charge, the words ‘if incurred’ were omitted, 
and the clause was completed with the phrase ‘for 
which underwriters would otherwise be liable,’ where 
‘otherwise’ means ‘by some provision of the policy 
different from the clause now under discussion.’ The 
forwarding clause thus stood: 

‘“To pay any special charges for warehouse rent, 
reshipping, or forwarding, for which underwriters 
would otherwise be liable.”’ 

Mr. Campbell next offered and read in evidence 
Rule 12 of the Rules for the Construction of a policy 
in the English Marine Insurance Act of 1906, as it 
appears 1n 

Chalmers and Owens Marine Insurance Act, 
(2d ed.), p. 160, [91] 
as follows: 

‘“The term ‘all other perils’ includes any perils 
similar in kind to the perils specifically mentioned in’ 
the policy.”’ 

Mr. Campbell then offered and read in evidence 
subdivision (b) of Section 55 of The Marine Insur- 
ance Act of 1906, as follows: 

‘‘Unless the policy otherwise provides, the insurer 
on ship or goods is not liable for any loss proximately 
caused by delay, although the delay be caused by a 
peril insured against.”’ 

Mr. Campbell then offered and read in evidence the 
case of 

Greer v. Poole and Others, 5 Q. B. Div. 272. 
to which offer the plaintiff objected, on the ground 
that the offered evidence is not pointed to any of the 
issues in the case; that this is not a loss that is 
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claimed for delay, but a loss which is claimed because 
of a direct expenditure as a result of the peril in- 
sured against; which objection having been over- 
ruled, said case was put in evidence, and is as follows: 

‘‘LUSH, J. This is an action on a marine policy 
on goods on a voyage from Lagos to Marseilles in a 
French ship. By the terms of the policy general 
average was to be payable as per judicial foreign 
statement. 

‘‘The ship having come into collision with another 
ship put into Gibraltar for repairs. The cargo was 
undamaged. The master not having funds enough to, 
do the necessary repairs, took up a loan on bottomry 
upon ship, freight, and cargo. On arrival at Mar- 
seilles the bondholder took proceedings to enforce his 
rights against ship, freight and cargo, and ship and 
freight proving insufficient to satisfy the bond, the 
plaintiff had to pay the deficiency in order to release 
his goods. A judicial average statement was made 
out at Marseilles, which, however, did not comprise 
the sum paid to the bondholder, as the payment had 
not then been made. The defendants paid into court 
a sum sufficient to satisfy the claim for particular, 
charges and expenses and general average under the 
adjustment, and the only question submitted to us is 
whether the amount paid to release the goods is re- 
coverable under the policy. On the argument, Mr. 
Cohen, who appeared for the plaintiff, feeling that 
[92] he could not sustain the claim as general aver- 
age, contended that this was under the particular 
circumstances a loss by perils of the sea, the cireum- 
stances relied on being that the French law entitled 
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the owner of the vessel in question to abandon the 
ship and freight to the bondholders and thus to re- 
lease himself from further liability, the French law 
differing in this respect from English law. Whether 
this contention is well founded or not is not in our 
opinion material; for, supposing it to be so, it does 
not make the loss a loss by perils of the sea. The 
proximate cause of the loss, to which alone our law 
has regard, was the inability of the agent of the ship- 
owner to pay off the charge which he had for want 
of funds at Gibraltar created on the cargo. The 
goods sustained no sea damage. 

‘It was further contended on behalf of the plain- 
tiff that, as the policy was upon goods in a French 
ship, it must be construed as if it had been a French 
policy, and that under such a policy the loss would 
have been deemed a loss by perils of the sea. 

‘*Whether a French policy would have been so con- 
strued is again immaterial. It is no doubt competent 
to an underwriter on an English policy to stipulate, 
if he think fit, that such policy shall be construed and 
applied in whole or in part occording to the law of 
any foreign state, as if it had been made in and by a 
subject of the foreign state, and the policy in ques- 
tion does so stipulate as regards general average, but, 
except when it is so stipulated the policy must be 
construed according to our law and without regard 
to the nationality of the vessel. Our judgment is 
therefore for the defendants.”’ 

Mr. FRANK.—Now, that your Honor has heard 
the case read, I move to strike it out as being imma- 
terial and incompetent and having no bearing what- 
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soever on the issues in this cause. That simply holds 
that the proximate cause of the loss must be insured 
against. That is all it holds. 

The COURT.—The motion will be denied. 

Mr. Campbell then offered and read in evidence the 
case of 

Powell and Another v. Gudgeon, 5 Maule & 
Selwyn’s Reports, 431, 
to the admission of which plaintiff objected, and the 
said evidence was admitted, subject to said plaintiff’s 
objection [93] and exception: 

“Lord ELLENBOROUGH, C. J.—Emerigon, 
whose name has been so frequently mentioned in the 
course of the argument, is entitled to all the respect 
which is due to a very learned writer in discussing 
a subject with great ability, diligence, and learning, 
and adverting to all the authorities relating to it, but, 
still, his opinion, like the opinion of any other learned 
man, is fallible; and, in the present instance, it 1s 
founded on a great many ordinances which do not 
govern our decisions. Laying out of the case the 
opinions of foreign jurists, and all which does not 
properly bear on the point in question, I am inclined 
to think the damage in this case is to be considered 
as not arising immediately from a peril of the sea, 
although in a remote sense, it may be said to have 
been brought about by a peril of the sea; but our rule 
of construction is, causa proxima non remota spec- 
tetur. The injury to the assured was caused by the 
sale of their goods; but no one will contend that the 
sale was an immediate consequence of a peril of the 
sea. The peril of the sea damaging the ship rendered 
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it innavigable; to restore its navigability a refitment 
became necessary. ‘The captain, who was interested 
in and bound to have the ship in a navigable state, 
being unable to raise the means for refitting her, was 
obliged to apply to the owners of the goods for a loan, 
through the medium of a sale of part of the goods, 
It was therefore a sort of forced loan which was the 
proximate cause of loss to the owners from the sale of 
their goods. This was indeed connected with a peril 
of the sea, because a peril of the sea occasioned dam- 
age to the ship, which made repairs necessary, and 
funds to provide these repairs; but it was the want of 
funds aliwnde which obliged the captain to have re- 
course to a sale of the goods. In conformity, there- 
fore, to the rule that the proximate cause, and not 
that which is remote, is to be looked to, I think the 
underwriter is not hable. Giving the largest con- 
struction to the general words ‘perils of the seas,’ I 
think this is not a case of immediate loss by perils of 
the seas. Without going into aninquiry how far this 
resembles the case of jettison, or of general average, . 
the discussion of which might raise future doubts, I 
say that perils of the sea are too remote a cause of 
the present loss to make the underwriter liable. 
“BAYLEY, J. Iam entirely of the same opinion. 
It does not appear to me that this was a loss by a 
peril of the sea, or such as entitled the assured to re- 
cover, under the general words of the policy; but a 
loss for which the owners of the goods will be entitled 
to be reimbursed by the owner of the [94] ship. 
The owner of the ship undertakes to have the ship fit 
to perform her voyage; and in case of accident, it is 
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the duty of the owner, and the master in place of the 
owner, to provide for its repair. I consider it as a 
rule applicable to the construction of policies, that 
the Court must look to the immediate cause of loss, 
in order to ascertain whether it be a loss within the 
policy. The loss here was occasioned by the act of 
the captain, who disposed of the goods, in order to 
provide himself with funds for the repair of the ship, 
If he could have raised these funds in any other way, 
he would not have taken the goods. To hold this a 
loss for which the underwriter is responsible, would 
be to make his liability depend upon the accident of 
the captain’s being unable to provide funds for the 
repair, except by means of the goods. In the case 
of jettison the immediate cause of loss is a peril of 
the sea. When the whole is likely to be swallowed up, 
by the sea, the law of jettison allows a part to be 
sacrificed to save the rest. Inasmuch, therefore, as 
we are bound, according to the common rule for the 
construction of policies, to look to the immediate 
cause of loss, and as this loss was not immediately 
caused by a peril of the sea, but by the inability of the 
captain to procure a fund for the repairs, which he 
was bound to do, it seems to me that this was not a 
loss within the policy. 

‘ABBOTT, J. I am also of opinion that the 
plaintiffs are not entitled to recover. Cases of this 
kind, where a sale of part of the cargo has been made 
under circumstances like the present, must, as I[ 
should think, have occurred frequently; and if by the 
law of England the underwriters had been considered 
as liable, we should probably have found some trace 
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of it in the books, whereas this appears to be the first 
action in which an attempt has been made to charge 
the underwriter. I very much doubt, whether, in 
the true and legal sense of the word, these goods can 
be considered as lost to the owner; but it is not neces- 
sary to enter upon that inquiry; as I am satisfied, 
upon the grounds stated by my Lord and my Brother 
Bayley, that the cause of loss is too remote.’’ 

Mr. Campbell next offered and read in evidence the 

case of 

Livie v. Janson, 12 East’s Reports, 647, 
which said evidence was admitted subject to the plain- 
tiff’s objection and exception, as follows: [95] 

‘‘Lord HELLENBOROUGH, C. J. As there is 
some novelty in the point, we will look further into 
it; though as it appears to me, this case falls within 
the general principle, that causa proxima et non re- 
mota spectatur. It therefore seems to be useless to 
be seeking about for odds and ends of previous and 
partial losses which might have happened to a ship 
in the course of her voyage, when at last there was 
one overwhelming cause of loss which swallowed up 
the whole subject-matter. At present, I own the case 
appears to me to be neither an average nor a total loss 
within the terms of the policy. But we will consider 
further of it. 

‘“The case stood over till the end of the term, when 
his Lordship delivered the judgment of the Court 
upon it. 

‘This was an action on a policy on ship and goods, 
warranted free from American condemnation. The 
ship and goods were damaged by the perils of the 
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sea, and were afterwards seized by the American 
Government, and condemned; and the question is, 
whether the total loss by subsequent seizure and con- 
demnation takes away from the assured the right 
to recover in respect to the previous partial loss by 
sea-damage? And upon consideration, we think 
that it does. It is to be recollected that nothing is 
properly imputable to the sea-damage but the de- 
terioration of the ship and cargo; for though such 
sea-damage might stop the progress of the voyage, 
and so bring the ship and cargo within the reach and 
effect of some other distinct peril which they might 
otherwise have escaped, yet the substantive loss by 
that latter peril is imputable to such latter peril only, 
not to the previous sea-damage. If for instance, a 
ship meet with sea-damage, which checks her rate 
of sailing, so that she is taken by an enemy from 
whom she would otherwise have escaped; though she 
would have arrived safe, but for the sea-damage, the 
loss is to be ascribed to the capture, not to the sea- 
damage; and this upon the principle that causa 
proxima non remota spectatur. The case of Green v. 
Elmslie which was ced in the argument, proceeds 
upon a similar principle; there, the ship would not 
have been captured, had she not been driven by stress 
of weather upon the enemy’s coast; and yet the loss 
was held imputable to the capture, and not to the 
perils of the seas, which had driven the vessel within 
the influence of the peril of capture. Considering the 
deterioration of the ship and cargo then as the extent 
of what is referable to the head of sea-damage, we 
think we may lay it down as a rule, that where the 
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property deteriorated is afterwards totally lost to the 
assured, and the previous deterioration becomes 
ultimately a matter of perfect indifference to his 
interests, he cannot make it the [96] ground of 
a claim upon the underwriters. The object of a pol- 
icy is indemnity to the assured; and he can have no 
claim to indemnity where there is ultimately no dam- 
age to him from any peril insured against. If the 
property, whether damaged or undamaged, would 
have been equally taken away from him, and the 
whole loss would have fallen upon him had the prop- 
erty been ever so entire, how can he be said to have 
been injured by its having been antecedently dam- 
aged? To put another instance to the same effect: 
supposing ship and cargo to be damaged in the early, 
part of a voyage by the ordinary sea perils, and after- 
wards wholly destroyed by fire before the voyage is 
finished; of what consequence to the owner is the 
damage which may have occurred from one or several 
successive causes of injury before the fire? And if 
the property, whether undamaged or not, would have 
been equally annihilated; is not its previous de- 
terioration rendered wholly immaterial? The object 
of insurance is that the thing insured shall arrive 
safe at the place of destination, and that if it do not 
arrive at all, in consequence of any of the perils in- 
sured, the assured shall recover as for a total loss;, 
and that if it arrive damaged, a proportionable com- 
pensation shall be paid for the damage; because in 
that case the proprietor receives the thing pro tanto 
in a worse condition than he ought to have done; but 
of what consequence to him is the intermediate condi- 
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tion of the thing, if he be never to receive it again? 
If, before the completion of the voyage, it be, as to 
him and his interests, in a state of utter annihilation, 
what is it to him whether it had been damaged or not 
in an anterior part of the voyage, before it became 
annihilated? It was truly said in the course of the 
argument, that the American Government were the 
only persons in this case who were prejudiced by the 
deteriorated state of the ship and cargo; they ob- 
tained it in a less valuable condition on that account 
than it would otherwise have been to them; but that 
is their loss, not that of the plaintiffs. There may be 
eases in which, though a prior damage be followed by 
a total loss, the assured may nevertheless have rights 
or claims in respect of that prior loss, which may not 
be extinguished by the subsequent loss. Actual dis- 
bursements for repairs in fact made, in consequence 
of injuries by perils of the seas prior to the happening 
of the total loss, are of this description; unless, in- 
deed, they are more properly to be considered as cov- 
ered by that authority, with which the assured is 
generally invested by the policy, of ‘suing, labouring, 
and travelling, &., for, in, and about the defence, 
safeguard, and recovery of the property insured’; in 
which case the amount of such disbursements might 
more properly be recovered as money paid for the 
underwriters under the direction [97] and allow- 
ance of this provision of the policy, than as a sub- 
stantive average loss to be added cumulatively to the 
total loss which afterwards incurred in consequence 
of the sea risks. In the present case, as the im- 
mediately operating cause of total loss was one from 
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which and its consequences the defendant is by ex- 
press provision in the policy exempted; and as the 
other antecedent causes of injury never produced 
any pecuniary loss to the plaintiff; and as there never 
existed a period of time, prior to the total loss, in 
which the assured could have practically called on the 
underwriters for an indemnity against the temporary 
and partial injury sustained by the property insured ; 
we are of opinion, that such prior partial injury 
forms in this case no claim upon the underwriters of, 
this policy; and consequently, that the postea must be 
delivered to the defendant.”’ 

Mr. Campbell then offered and read in evidence 

Section 64 of the English Marine Insurance Act, 
as follows: 

‘“(1). A particular average loss is a partial 
loss of the subject-matter insured, caused by a 
peril insured against, and which is not a general 
average loss. 

‘*(2.) Expenses incurred by or on behalf of 
the assured for the safety or preservation of the 
subject-matter insured, other than general aver- 
age and salvage charges, are called particular 
charges. Particular charges are not included 
in particular average.’’ 

and also 
Section 78, Subdivision 3 of the English Marine 
Insurance Act, as follows: 

‘*(3). Expenses incurred for the purpose of 
averting or diminishing any loss not covered by 
the policy are not recoverable under the suing 
and laboring clause.’’ 
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Mr. Campbell then offered and read in evidence 

Section 869 of Arnould on Marine Insurance (8th 
ed.), [98] as follows: 

‘¢Another class of losses, which, though not spe- 
cially enumerated in the policy are nevertheless re- 
coverable thereunder, is that which is embraced under 
the term ‘particular charges.’ The distinction be- 
tween ‘particular charges’ and ‘particular average’ 
was first definitely established in our Courts in Kid- 
ston v. Empire Insurance Co., where the jury, after 
hearing the evidence of several average-adjusters and 
other witnesses, found that there was in the busi- 
ness of marine insurance a well-known and definite 
meaning affixed by long usage to the term ‘particular 
average’ as distinguished from the term ‘particular 
charges’—viz., that ‘particular average’ denotes 
actual damage done to or loss of part of the subject- 
matter of insurance, but that it does not include any 
expenses or charges incurred in recovering or pre- 
serving the subject-matter of insurance; and that 
expenses incurred in warehousing and forwarding 
goods are not ‘particular average,’ but are termed 
‘particular charges.’ 

‘‘ Accordingly sec. 64, sub-sec. (2), of the Marine 
Insurance Act, states that ‘expenses incurred by or 
on behalf of the assured for the safety or preserva- 
tion of the subject-matter insured, other than gen- 
eral average and salvage charges, are called particu- 
lar charges. Particular charges are not included in 
particular average.’ They are recoverable from 
underwriters when incurred after the arising of a 
peril insured against, in order to prevent such peril 
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causing a loss for which the underwriters would be 
liable, if it were so caused. In this event they are 
charges incurred ‘in and about the defense and safe- 
guard’ of the subject-matter of insurance within the 
suing and labouring clause. In certain cases they 
may also be recoverable from underwriters, apart 
from the suing and labouring clause, as losses occa- 
sioned by a peril insured against when they have been 
necessarily incurred in consequence of such a peril— 
as, for example, expenses of warehousing and for- 
warding cargo, when a peril insured against has occa- 
sioned the necessity of such expenditure.’’ 
My. Campbell then offered and read in evidence 
the case of 
Great Indian Peninsula Ry. Co. v. Saunders, 1 
Ellis, Best & Smith, Q. B., 41, 
which case was also read in evidence by Mr. Frank 
and is hereinbefore [99] set forth. 
Mr. Campbell then offered and read in evidence 
the case of 
Booth v. Gair, 15 Com. Bench Reps., (N. 8.) 290, 
which case was also read in evidence by Mr. Frank 
and is hereinbefore set forth. 
Mr. Campbell then offered and read in evidence 
the case of 
Kidston v. Empire Marine Insurance Co., 1 
Com. Pleas L. R. 538, 
which case was also read in evidence by Mr. Frank 
and is hereinbefore set forth. 
Mr. Campbell then offered and read in evidence 
the case of 
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Kidston and Others v. The Empire Marine In- 
surance Company, 2 Com. Pleas L. R. 357, 
as follows: 

‘‘ Appeal from the decision of the Court of Com- 
mon Pleas, discharging a rule to enter a verdict for 
the defendants or a nonsuit. 

‘‘The plaintiffs had effected an insurance with the 
defendants on the chartered freight, valued at £5000, 
of a smp SEBASTOPOL, on a voyage from the 
Chincha Islands to the United Kingdom. The policy 
contained the usual suing and labouring clause, and 
a warranty against particular average. The ship 
having been damaged in a storm put in to Rio, where 
she became totally lost, but the goods were landed 
and forwarded to their destination in another vessel, 
the CAPRICH, at a cost of £2467 11s. 10d., and the 
chartered freight was then paid to the plaintiffs. 
The action was brought to recover from the defend- 
ants a proportionate part of the sum so expended in 
forwarding the goods from Rio. 

‘‘Hvidence was given at the trial of the meaning 
of particular average as understood among mer- 
chants. 

‘The facts are stated at length in the report of 
the case in the court below * * * 

“KELLY, C. B. In this action, which was on a 
policy upon freight, a question of great importance 
to the mercantile community has arisen, and has for 
the first time, at least in this country, received a 
judicial decision in the Court of Common Pleas, 
which decision is now under appeal before us, and 
which we are called upon to affirm or to reverse. 
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“The facts are few and simple. The plaintiffs 
chartered the ship SEBASTOPOL from the Chin- 
cha Islands to a port in Great Britain, and effected 
an insurance upon freight for 2000£ by the policy in 
question, the freight being valued at £5000 [100] 
and the policy contained a warranty against particu- 
lar average, with the well-known suing and labour- 
ing clause, as adopted in English insurance. The 
ship sailed from the Chincha Islands, and in round- 
ing Cape Horn became so greatly damaged that she 
afterwards put into the port of Rio, where she be- 
came a wreck, and may be deemed to have been 
totally lost. The cargo of guano was landed and 
warehoused, and was afterwards shipped on board 
a vessel called the CAPRICE, chartered by the plain- 
tiffs, and was forwarded in safety to its destined 
port in Great Britain, at an expense for freight of 
2467£ 11s. 10d., 

‘‘Under these circumstances the plaintiffs brought 
this action, with a count claiming for a total loss of 
freight, and another count for 1145£ 3s. 6d. under 
the suing and labouring clause, for the charges and 
expenses of conveying the cargo from Rio to this 
country. It was contended for the plaintiffs that 
when the ship had become a wreck, and the cargo 
had been landed at Rio, when no freight could be 
claimed by the law of England pro rata itineris, that 
a total loss of freight had been incurred; and that 
inasmuch as the proportion of the homeward freight 
by the CAPRICE being a charge incurred in pre- 
serving the subject-matter of the insurance, and so 
relieving the defendants, the underwriters, from the 
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liability as for a total loss of freight, it was a charge 
within the suing and labouring clause, which the 
plaintiffs were entitled to recover. On the other 
hand it was insisted for the defendants that, inas- 
much as the plaintiffs were able to forward the goods 
to England by another vessel, at an amount of freight 
substantially less than the entire freight, as valued 
under the policy, a partial loss only, and not a total 
loss of freight, had been incurred, which the war- 
ranty against particular average precluded the 
plaintiffs from recovering. It was argued that the 
master was bound, under the circumstances that had 
occurred, to forward the goods to England; that his 
ability to do so, and so to earn the whole of the 
freight, subject to a deduction of the cost of the con- 
veyance from Rio to this country, made the case one 
of partial and not of total loss, and so within the 
particular average clause. We are of opinion, how- 
ever, that upon the ship SEBASTOPOL becoming 
a wreck at Rio, and the goods having been landed 
there, inasmuch as no freight pro rata itineris could 
be claimed, a total loss of freight had arisen, and 
that the expenses incurred in forwarding the goods 
to England by another ship were charges within the 
suing and labouring clause, incurred for the benefit 
of the underwriters to protect them against a claim 
for total loss of [101] freight, to which they 
would have been liable but for the incurring of these 
charges, and that consequently the amount is recov- 
erable under that clause in the policy. 

‘The question raised by the defendants, whether 
the owner was bound, under these circumstances to 


vs. Trojan Powder Company. ere 


forward the goods to England, is attended with some 
difficulty and uncertainty. It has been much con- 
sidered, and in effect decided, in America. Parsons, 
on Maritime Law, vol. II, p. 385, lays it down ‘that 
there is a total loss of freight when the ship and 
cargo are totally lost, or the vessel becomes wholly 
unnavigable, or is subject to a detention of such a 
character as to break up the voyage. It is said, in 
some cases, that if the loss of the ship be only con- 
structively total, that is, made so by abandonment, 
the owner may abandon also the freight, and claim as 
for the total loss of 1t; but if, although the ship itself 
be wrecked and utterly lost, the master can re-ship 
and forward the goods by reasonable endeavors and 
at reasonable cost, we have seen that it is his duty to 
do so; and if he neglects this duty the insurer is 
chargeable only in the same way and to the same ex- 
tent as if the duty had been performed, and the loss 
will be partial or total according to its amount when 
so adjusted.’ 

‘‘It appears in a note that in a case reported, 9 
Johnson 17, where the vessel was lost at an inter- 
mediate port, but the goods remained and were seized 
by the government, the underwriters were exempt 
from loss by seizure in port. It was held that if the 
goods could have been sent on, but for the seizure, 
the defendants were not lable. Kent, C. J., said: 
‘The point is, whether it be a good defense in any 
case to an action on a policy for freight, that the ship- 
owner refused or neglected to forward the goods by 
another vessel when he had it in his power. We have 
not met with any decided case on this point, but it 
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appears to be reasonable and consistent with the 
principles of the contract that the insurers should 
in such ease be discharged.’ 

‘‘This has never been held to be law in this coun- 
try, but it must be admitted that it is not unreason- 
able that if the owner of freight insured fails to earn 
it by any default of his own, he should be disentitled 
to recover it against the insurer. But it is unneces- 
sary to decide this point; for whether or not a ship- 
owner or charterer be under a legal obligation to 
forward the cargo by another ship to its destined 
port he is at all events at liberty to do so, and thus to 
earn his entire freight, and we think that, under a 
policy like this, he is entitled to claim the cost which 
he so incurs under the suing and labouring clause, 
where such a clause is to be found in the policy, on 
the ground that he has thereby [102] . preserved 
the subject matter of the insurance from total loss, 
to which it would otherwise have been lable upon 
the policy. It should seem, too, that the rule of law 
which in this country entitles the shipowner to re- 
cover these charges under an insurance like this 
against the underwriters is in strict accordance with 
sound policy. For if the master knows, where the 
ship has been lost and the cargo may be sent forward 
to its destined port, that his owner will be indemni- 
fied in respect of the cost which he may incur in so 
forwarding the goods, he will have every inducement 
to save the property and complete his contract with 
the owner of the cargo; whereas, if the cost of the 
conveyance of the goods for the rest of the voyage 1s 
to fall upon his owner without recourse to the under- 
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writers, he will be exposed to the temptation of evad- 
ing the performance of what may at least be termed 
a moral duty, and may leave the carge to its fate in 
the foreign port in which it may have been un- 
shipped. 

‘“We are of opinion, therefore, that whether it be 
the duty or not of the master, under circumstances 
like these, to forward the cargo in another ship to 
its destined port, that upon the facts of this case 
there was a total loss of the freight when the ship 
had become a wreck, and the goods had been landed 
at Rio; and that the cost incurred by the master in 
shipping the goods by the CAPRICH, and causing 
them to be conveyed to this country, is a charge 
within the express terms of the suing and labouring 
clause, and that the amount, or the due proportion 
of it, is recoverable under that clause against the 
underwriters. 

‘‘The ceases of Great Indian Peninsular Railway 
Company v. Saunders, and of Booth v. Gair have 
been pressed upon the attention of the Court, as 
showing that a loss of this nature is a partial loss 
only, and cannot be recovered against the underwri- 
ters by reason of the warranty against particular 
average. But these were cases of insurance upon 
goods, to which the pro rata doctrine has no applica- 
tion, and where, the whole or a great portion of the 
goods still existing in specie, it was impossible to 
hold that a total loss had arisen. And Mr. Justice 
Blackburn appears to have marked the distinction 
between the case of goods and that of freight, and 
forborne to intimate any opinion upon the point 
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which we have now to determine. 

‘‘But another case from the United States has 
been cited under the high authority of Storey, and 
where it is supposed to have been held that, under 
circumstances like these, there was a partial and not 
a total loss of freight, and that the underwriters were 
not liable upon the policy; but this case of Jordan 
v. Warren Insurance Company has really no appli- 
cation to the case before us. There the insurance 
was on freight from New Orleans to Havre; [103] 
the ship was run aground and injured before it left 
the Mississippi, but returned to New Orleans, and 
after unshipping the cargo, was completely repaired 
and reinstated, and might have taken the cargo on 
board again and completed the voyage to Havre; but 
the cargo, having been much damaged, was sold at 
New Orleans, under an arrangement between the 
parties, and the ship proceeded on another voyage, 
not to Havre, but to England. Under these circum- 
stances the shipowner, who claimed as upon a total 
loss of freight, was held entitled to recover only upon 
a partial loss, that is to say, for the loss of freight 
upon some part of the cargo which had been de- 
stroyed before it was re-landed at New Orleans, and 
which therefore could never have earned freight at 
all by the completion of the voyage. No question 
was raised there concerning particular average, or 
the suing and labouring clause ina policy. The case, 
therefore, has no bearing upon the present; but it 
may be remarked that, where any claim to freight at 
all was treated as recoverable, it seemed to be upon 
the footing of a total loss reduced to a smaller 
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amount by expenses incurred for the benefit of the 
underwriters, and spoken of as salvage. 

“It remains only to observe upon the evidence 
given in this case that expenses incurred in preserv- 
ing the subject matter of insurance were designated 
as particular charges, and not as particular average. 
We think that this evidence in no wise controls or 
varies the language of the policy, and that it is ad- 
missible to show the mode in which expenses of this 
nature are treated by mercantile men. But this evi- 
dence, or the usage which it proves, is in affirmance of 
the common law of England, which of itself defines 
the nature and character of these charges, and if re- 
jected and struck out of the case would leave the 
question in the cause as it was before. 

‘‘We think, therefore, on the whole, and upon the 
true construction of the policy, that on the destruc- 
tion of the ship and the landing of the cargo at Rio 
there was a total loss of the freight, unless it could 
be averted by the forwarding of the cargo by another 
ship to Great Britain; that the forwarding the cargo 
by the CAPRICE was a particular charge within 
the true meaning of the suing and labouring clause, 
and not the conversion of total loss into a partial 
loss, which brought the case within the warranty 
against particular average; and that the due propor- 
tion of that particular charge, that charge being thus 
within the suing and labouring clause, and incurred 
for the benefit of the underwriters to preserve the 
subject of the insurance, and to prevent a total loss, 
is recoverable under the policy in this action. 
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‘“The Judgment of the Common Pleas must there- 
for be affirmed.’’ [104] 

Mr. Campbell then offered and read in evidence 
the case of 

Meyer and Others v. Ralli and Others, IL 
Aspinall’s Maritime Cases, 324, 
as follows: 

‘““ARCHIBALD, J. This is a special case, with 
power to draw inferences of fact. The action is on 
a valued policy of insurance on 18,750 kilogrammes 
of rye, valued at 2731£, including 150£ advance, on 
a voyage from Enos to Schiedam, in the Austrian 
ship UNICO, warranted free of particular average 
unless the ship be stranded, sunk, or burnt, which 
was underwritten by the defendant in the sum of 
2731£. The policy also contains the usual clause, 
that in case of any loss or misfortune, it shall be 
lawful to the assured, their factors, servants, and 
assigns, to sue, labour, and travel, for, in, and about 
the defense and safeguard and recovery of the said 
goods, merchandise, ship, etc., or any part thereof, 
without prejudice to the insurance, to the charges 
whereof the assurers will contribute. 

‘‘On the 21st July, 1865, the defendants had en- 
tered into a charter-party with one Faltata, of 
Venice, for the charter of the UNICO, then lying at 
Smyrna, to proceed to Enos, a Turkish port, and 
there load a cargo of grain or corn and carry it to 
Amsterdam or Schiedam direct, and had on the 2nd 
Nov. 1865, shipped at Enos on board the vessel, of 
which Antonio Lucovich was the master, a cargo 
equal to 2,343 English quarters, or 6,200 hectolitres 
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of rye, sound and in good order and well conditioned. 
The captain received at Enos 150£, pursuant to the 
terms of the charter-party. He also signed a bill of 
lading. 

‘On the 8th Nov. the UNICO, then laden with the 
said cargo in bulk, left Enos, on the voyage. On the 
14th Nov. the plaintiffs, through their agents, Messrs. 
Schroder and Bonniger in London, purchased from 
the defendants for 2,735£ 8s. 6d., the cargo in ques- 
tion, including freight and insurance to Schiedam, 
as per charter-party; and on the 21st Nov. the de- 
fendants handed to them the policy in question. 

‘‘During the months of November and December, 
1865, the UNICO on her voyage met with very tem- 
pestuous weather, in consequence of which she was 
obliged to jettison a portion equal to 300 hectolitres 
of the insured cargo; and on the 14th Jan., after 
hoisting signals of distress, she was taken by a 
French fishing smack into the port of La Rochelle, 
in France. On her arrival there, the captain placed 
[105] himself in the hands of Messrs. Admyrault 
and Seignette. Mons. Admyrault was the Austrian 
Consul, and his firm made all necessary advance of 
cash to the captain. 

‘“Certain proceedings were, as stated in the special 
ease, taken at the instance of the captain in the T'ri- 
bunal of Commerce at La Rochelle, in consequence 
of which, first a portion, and eventually the whole of 
the cargo was landed and warehoused by order of the 
Court. On the 10th Feb., 1866, a portion of the 
cargo, amounting to 5,502 kilogrammes, was, by 
order of the Tribunal of Commerce, sold, and real- 
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ized 8,537 fr. 65 c. On the 21st Feb., 1866, on the 
petition of the captain, the Court ordered the sale 
of the residue of the cargo by public auction. 

‘‘Immediately on receiving information of this 
order, on the 21st and 22nd Feb., 1866, Messrs. 
Schroder and Bonniger, on behalf of the plaintiffs, 
gave notice of abandonment to the defendants, on 
the ground that in the opinion of experts or survey- 
ors, the rye could not be forwarded to its destination. 
This notice the defendants declined to accept. 

‘‘On the 5th March, 1866, the defendants in their 
capacity of shippers, vendors, and insurers of the 
cargo, summoned Captain Lucovich before the Tri- 
bunal of Commerce for the purpose of having it de- 
creed that there was no occasion to sell the residue 
of the rye, and for a new survey to be ordered. The 
Tribunal of Commerce thereupon ordered that the 
sale of the rye should be provisionally suspended, and 
that a new inspection should be proceeded with by 
three surveyors, whose instructions were to say if it 
were possible by continuing the expedients of 
manipulation and ventilation to preserve it in its 
good condition, so as to enable it to be re-shipped 
without risk, and to be conveyed to Schiedam, its 
destination. 

‘‘On the 14th March, the surveyors having exam- 
ined the rye, then in certain warehouses, were un- 
animously of opinion that the grain might be per- 
fectly well reshipped and conveyed without any 
danger to Schiedam, recommending that, if not re- 
shipped very speedily, it should be subject to ventila- 
tion once a month until the moment of its being put 
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on board for conveyance to its destination. This re- 
port was confirmed, and ordered to be executed by 
the said Court, and notice of it was given to the 
plaintiffs on the 17th March, 1866, together with 
notice that any course pursued with the cargo or any 
portion of it was for their account, and on their re- 
sponsibility. 

‘On the llth May, 1866, the Captain of the 
UNICO applied to the Tribunal of Commerce for 
and obtained authority to raise a loan on the bot- 
tomry of the ship, freight and cargo. On the 6th 
June the Captain filed a petition in the Tribunal of 
Commerce, stating that he had been unable to effect 
a loan on bottomry, and asking the Tribunal to de- 
clare the ship unnavigable under Articles 369 and 389 
of the French Code de Commerce, and a decree was 
made in conformity with the petition. [106] 

‘‘On the 21st June, 1866, Messrs. Admyrault and 
Seignette, who had made considerable advances to 
meet the several expenses caused directly and indi- 
rectly by the forced interruption of the voyage sum- 
moned the captain before the Tribunal of Commerce, 
to show cause why in default of payment to them of 
20,000 francs within a fortnight from that date, they 
should not be authorized to sell for account of whom 
it might concern the said ship and the remainder of 
the cargo, the price to be paid over to them and used 
for the purpose of covering the advances made or to 
be made, and the surplus paid over to whom it might 
by justice be commanded; and upon the 11th July, 
1866, after service of the last-mentioned sumomsn, 
Captain Lucovich issued a summons to the under- 
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writers, and the then unknown holder of the bill of 
lading of the cargo, in order to their becoming par- 
ties to the suit commenced by the summons of the 21st 
of June, and submitting such conclusions and argu- 
ments as they might think proper, and to hear it de- 
clared that the judgment to be pronounced was to be 
common to and binding upon all the parties. 

‘‘The summons of the 21st of June came on for 
hearing on the 14th of Sept., 1866, in the absence of 
the defendants or any person appearing on their be- 
half, when the Tribunal ordered the sale of the ship 
UNICO, and a statement of general and particular 
average of the ship and her cargo to be drawn up, 
which was accordingly done. 

‘‘On the 22nd Oct., Messrs. Michel et fils, having 
on behalf of the plaintiffs, made a claim for payment 
of 3.780 franes for the advance freight paid to Cap- 
tain Lucovich, and the captain inferring from this 
that the plaintiffs were the holders of the bill of lad- 
ing for the cargo, then served upon them a notice of 
the judgment of the 14th Sept. 1866, and a summons 
to attend on all subsequent proceedings. 

‘“‘The plaintiffs had not, prior to the 23d Oct., in- 
formed the master of the UNICO that they were the 
holders of the bill of lading, and had not been sum- 
moned to attend any of the proceedings before the 
Tribunal of Commerce, and had not made themselves 
parties to any of the proceedings. 

‘‘On the 21st Dec. 1866, the Tribunal of Commerce 
remanded to the 25th Jan., then next the decreeing 
respecting the statement of average; but neverthe- 
less, on several grounds, among others that the state 
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of the weather was unfavorable to its preservation, 
ordered the sale of the remainder of the cargo of the 
UNICO, and the purchase-money was ordered to be 
paid over to Messrs. Admyrault and Seignette, to 
cover the advances made by them which included 
expenses incurred in and about the unsold portion 
of the rye down to the date of the decree, together 
with the charges required [107] by the law—the 
costs to be costs of average. This last mentioned 
judgment was given in the absence of any person 
representing the defendants. On the 10th Jan., 
under the said order, the remainder of the cargo was 
sold by public sale at La Rochelle, and realized a net 
sum of 27,830. fr. 30 ec. 

‘‘The total agreed freight of the cargo from Enos 
to Schiedam was 16,695 fr. 95 c«. Of this 3780 fr. 
(150 £ sterling) was, as already stated, advanced at 
Enos, leaving 12,915 fr. 95 c. unpaid. 

‘‘On the 25th Jan. the Tribunal of Commerce, by 
its Judgment, declared that the freight for convey- 
ance of the cargo from Enos to Schiedam was due in 
its entirety (including freight on the 300 hectolitres 
jettisoned), and that the advance to the captain on 
account of freight at Enos must contribute to gen- 
eral average, and referred back the statement to the 
average stated for the purpose of modifying the cal- 
culations therein; keeping in view, first the ‘said 
judgment, secondly the sum realized by the sale of 
the rye, thirdly the various costs in the suit. The 
Tribunal also said that the average staters were at 
the same time to establish the net amount of the 
freight to be received by the captain out of the sum 
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realized by the sale of the cargo. 

‘‘The plaintiffs in this action were summoned 
through their agents, Messrs. P. Michel et fils, to 
appear in these proceedings, but they made default, 
and the judgment of the 25th Jan., was rendered 
without any opposition. The defendants in this ac- 
tion were not summoned to appear or defend the pro- 
ceedings of the Tribunal of Commerce otherwise than 
by a summons left at the bar of the Procureur Im- 
perial, according to French procedure, but not re- 
ceived by the defendants. 

‘‘On the 24th May, 1867, the Tribunal of Com- 
merce confirmed an amended statement of general 
and particular average which had meanwhile been 
made, and condemned the plaintiffs to pay the sum 
of 12,915 fr. 95 ec. remaining due on account of 
freight, with interest from the 11th July, 1866, to the 
time of payment, and ordered that sum, being, as 
stated in the judgment, secured on the cargo, should 
be paid to Captain Lucovich by Messrs. Admyrault 
and Seignette as consignees. The said sum, together 
with 1,000 francs damages and interest thereon from 
the 28th June, 1867, together with an additional sum 
for costs subsequent to that date, was paid ultimately 
at La Rochelle to Captain Lucovich, after divers pro- 
ceedings taken by him against the plaintiffs, out of 
the proceeds of the cargo. Such payment was made 
under and in pursuance of a judgment of the Civil 
Tribunal of La Rochelle of the first instance, dated 
the 7th Aug. 1867. [108] 

‘‘It is stated in paragraph 52 of the special case 
that, by the Law of France, the Tribunal of Com- 
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merce had jurisdiction to order the said various sur- 
veys of the ship and cargo and statements of aver- 
age, and to make the said various orders, judgments, 
and decrees, but that it is a court of first instance of 
inferior jurisdiction, and its judgments, orders, and 
decrees are subject to appeal to the Imperial Court 
at Poitiers, which, if made, is usually decided in four 
or five weeks, and that no appeal was taken on the 
part of the plaintiffs. : 
‘*Tt was admitted also in the case that the damages 
referred to in paragraphs 8, 11, and 13 were caused 
by the perils insured against. It is also found that 
the rye which was sold on the 10th Jan., 1867, was 
in March 1866 and in Jan., 1867, merchantable rye, 
and such as, if it had been carried on to Schiedam 
at any time between the time of its landing at La 
Rochelle and the time of its sale, would have fetched 
at Schiedam, a price considerably more than the 
total of all the extra expenses properly incurred in 
respect of it, and consequent upon the interruption 
of the voyage under the circumstances, including the 
extra freight of forwarding it to its destination. It 
is also admitted by the defendants that, if the pro- 
portion of freight payable upon the rye sold on the 
10th Jan., under the said average statement is to be 
taken into account, and added to the extra expenses 
aforesaid, the amount would be more than the rye 
would have fetched at Schiedam, if forwarded to its 
destination either in March, 1866, or Jan., 1867. 
‘‘The questions which arise in the case are: First, 
whether there was a constructive total loss of the 
cargo; Secondly, if not, whether the plaintiff is en- 


150 3 §=Fireman’s Fund Insurance Company 


titled to recover any and what portion of the expen- 
ses under the sue and labour clause. 

‘‘Hor the purpose of deciding these questions, it is 
necessary to consider the effect of the proceedings 
and orders of the Tribunal of Commerce of La 
Rochelle. But, before doing so, it may be worth 
while to inquire what, under the circumstances, was 
the duty of the captain. It is found in the case 
(paragraph 51) that, by the law of France, the mas- 
ter under the circumstances, was not entitled to full 
freight upon the cargo landed there; but that by 
Article 296 of the Code de Commerce, he was bound 
to hire another vessel to carry on the cargo to its 
destination, and if unable to hire a vessel, was en- 
titled to pro rata freight only; and that the law of 
Austria on this subject is the same as that of France. 
It is further found that it would have been practi- 
cable to hire another vessel to carry on the cargo to 
its destination. The case also states that the portion 
of the cargo that was sold by order of the Tribunal 
of Commerce on the 10th Jan., was [109] mer- 
chantable, and would have fetched at Schiedam a 
price considerably more than the total of all the 
extra expenses properly incurred and consequent 
upon the interruption of the voyage, including the 
extra freight of forwarding to its destination. 

‘‘It is quite clear, therefore, that if the captain 
had done his duty, the portion of the cargo sold on 
the 10th Jan., 1867, would have been forwarded to 
Schiedam, and that there would in the event have 
only been a partial loss, the portion of the cargo for- 
warded being only lable to pay so much of the 
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freight of forwarding from La Rochelle (Rosseto v. 
Gurney, 11 C. B. 176; 20 L. J. 257, C. P.), as exceeded 
the original rate of freight. The question is, what 
is the effect of the proceedings in the French courts 
on this simple state of the case? 

‘In the view which we take, we do not consider it 
material, for the purpose of dealing with the ques- 
tion, whether or not there was a constructive total 
loss, to discuss the effect of the various surveys and 
orders of the Tribunal of Commerce of La Rochelle, 
prior to the order of the 21st Dec., 1866, by which 
the residue of the cargo was ordered to be sold, ex- 
cept in so far as the great lapse of time without any 
effort on the part of the captain to perform his duty 
bears on the case. There are portions of those or- 
ders and judgments, no doubt, which are properly 
judgments im rem, or in the nature of judgments im 
rem, and binding as against all the world, and, 
amongst others, as against both the plaintiffs and de- 
fendants. But, when we come to the order of the 
25th Jan., 1867, whereby it was declared that the 
freight for conveyance of the cargo to Schiedam was 
due from the plaintiffs to the shipowner (or the cap- 
tain as his agent) in its entirety, it cannot be re- 
garded as in the nature of a judgment in rem, and 
apart from the fact that the defendants were no par- 
ties to that judgment, though we draw the inference 
of fact that the plaintiffs had such notice of it (Rey- 
nolds v. Fenton, 3 C. B. 187), that they might have 
appeared and defended, there is this peculiarity in 
the case, which does not, so far as we are aware, seem 
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to have occurred before, that upon the express find- 
ings in the special case, by which both parties are 
bound, this part of the judgment seems to be mani- 
festly erroneous in regard to the law of France, on 
which it professes to proceed. 

‘‘The remark that the the defendants were no par- 
ties to the judgment equally applies to the judgment 
of the 7th Aug., 1867, of the Civil Tribunal of La 
Rochelle, by which the proceeds of the residue of the 
cargo attached in the hands of Messrs. Admyrault 
and Seignette was confirmed, and the entire amount 
of freight ordered to be paid out of it. The defend- 
ants, therefore, can hardly be bound by the [110] 
declaration that the residue of the cargo which was 
sold on the 10th Jan., 1867, should bear its entire pro- 
portion to La Rochelle, in addition to the extra 
freight of conveying it to Schiedam, or by the order 
to pay it out of the proceeds of the goods. More- 
over, even if the defendants could be considered as 
at all indirectly affected by such a judgment as bind- 
ing the plaintiffs, the question is how far, considering 
the findings in the case, we should be bound to give 
effect to it as against the plaintiffs. 

‘Tt is a matter of nicety how far a judgment of 
a competent foreign court 7m rem, or between the 
same parties, is examinable here. The authorities 
on the subjects are all collected in Story’s Conflict 
of Laws, secs. 547 et seq., and in the notes to Doe v. 
Oliver (Sm. L. C. 751, 7th edit.), and need not be 
referred to in detail. 

‘In the late case of Schibsby v. Westenholz (1. 
Rep. 6 Q. B. 155; 24 L. T. Rep. 93), the principle on 
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which effect is given to the judgments of foreign tri- 
bunals is stated to be, not on the ground merely of 
international comity, but on the ground that the 
judgment of a ‘court of competent jurisdiction over 
the defendant imposes a duty or obligation to pay the 
sum for which judgment is given, which the courts 
of this country are bound to enforce; and conse- 
quently anything which negatives that duty, or forms 
a legal excuse for not performing it is a defense to 
the action’: (See Schibsby v. Westenholz.) This 
principle is also assumed and acted on in Goddard 
v. Gray (24 L. T. Rep. N. 8. 89; L. Rep. 6 Q. B. 189), 
where the majority of the court held that the judg- 
ment was binding, notwithstanding that it proceeded 
on a mistake as to English law, which did not appear 
to have been knowingly or perversely acted on. 

‘*In Story’s Conflict of Laws, the extent to which 
and the grounds on which a foreign judgment is said 
to be examinable or open to be impeached are thus 
summed up (Article 607): ‘It is easy to understand 
that the defendant may be able to impeach the origi- 
nal justice of the judgment by showing that the court 
had no jurisdiction, or that he never had any notice 
of the suit, or that it was procured by fraud, or that 
it is irregular and bad by the law fori ret judicatae. 
To such an extent the doctrine is intelligible and 
practicable.’ In Castrique v. Imrie (23 L. T. Rep. 
348; L. Rep. 4 H. of L. 414), the House of Lords up- 
held a decree in rem of the Tribunal of Commerce of 
Havre, in which a decree was made in clear violation 
of English law, on the ground that the foreign law 
being ascertained as a matter of fact in the case, the 
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French court, with every honest endeavour to be 
right, was lable without any fault to go wrong either 
from imperfect evidence produced before it, or mis- 
apprehension of its effect. But in that case in de- 
livering the [111] opinion of the majority of the 
judges, Blackburn, J., speaking of the judgment on 
matters of French law, says (23 L. T. Rep. N. 8. 348; 
L. Rep. 4 H. of L. 414), ‘we must (at least till the 
contrary is clearly proved) give credit to a foreign 
tribunal for knowing its own law and acting within 
the jurisdiction conferred on it by that law.’ And 
in the case Becquet v. M’Carthy (2 B. & Ad., at 
p. 957), Lord Tenterden had said before, ‘we ought 
to see very plainly that the court has decided against 
the French law, before we say that their Judgment 
is erroneous on that ground,’ implying that if it 
clearly appeared to be wrong the court would not 
give effect to the judgment. Here the court ex- 
pressly professes to proceed on the ground of French 
law; and, although the presumption would be that 
the court in delivering judgment would be taken to 
know its own law, still it clearly appears that that 
law was not followed, and we are precluded by the 
findings in the case from holding that the court has 
rightly declared it. The contrary—to use the words 
of Blackburn, J.—clearly appears, and, either from 
inadvertence or some other reason, the foreign tri- 
bunal has gone manifestly wrong. It does not pro- 
fess to declare what is the law of Austria. If it had, 
though equally wrong, we might have been bound by 
Castrique v. Imrie (sup.) to have given effect to it; 
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but it is a declaration of French law which is wrong. 

‘*Under these circumstances we are of opinion that 
there is no rule of comity, and no principle on which 
we are called upon to give effect to such a judgment, 
and that pro rata freight only was payable on the 
cargo at La Rochelle. If then freed from the bur- 
den of the entire freight at La Rochelle, the case finds 
that the portion of the rye sold on the 10th Jan., 
1867, would have realized at Schiedam more than 
enough to have covered the extra freight from La 
Rochelle, and in that event, had it been forwarded, 
there would only have been a partial and no construc- 
tive total loss; (see Rosetto v. Gurney, 11 C. B. 176.) 

‘‘We must, however, consider the effect of the or- 
der of the 21st Dec., 1866, for the sale of the residue 
of the goods, and whether it could under the circum- 
stances appearing in the case, constitute a total loss. 

‘*Now, although the sale may have been valid and 
binding, and the plaintiff may thereby have been de- 
prived of the goods: (see Cammell v. Sewell, 2 L. T. 
Rep. N. 8. 799; 3 H. & N. 617;5 H. & N. 728), still, 
upon the facts as found, it was a sale of a portion of 
goods which it was the duty of the captain to have 
transhipped and forwarded, for which a ship might 
have been hired at La Rochelle, and which if for- 
warded at any time [112] between the time of its 
landing at La Rochelle, and the time of its sale some 
twelve months after would have realized at Schiedam 
considerably more than the total of all the extra ex- 
penses properly incurred in respect of it and, conse- 
quent on the interruption of the voyage. 


156 Fireman’s Fund Insurance Company 


Under these circumstances, it is impossible not to 
see that, although the ship and cargo were originally 
brought within the jurisdiction of the Tribunal of 
Commerce of La Rochelle by perils of the seas, the 
sale of this portion of the cargo was not really due 
to any of the perils insured against, which had long 
ceased to operate in regard to this portion of the 
goods, but was in fact made for the purpose of pay- 
ing advances incurred through the captain’s breach 
of duty. But it was strenuously argued on behalf 
of the plaintiffs, that the first order for sale of the 
entire cargo conferred on them the right to give no- 
tice of abandonment, and that nothing that occurred 
afterwards had varied the right. We think, how- 
ever, that the proceedings in the case with respect to 
the last portion of the rye sold (the insurance being 
free of average), when taken together with the 
opinion we have expressed against the obligation to 
pay the entire freight at La Rochelle, are clearly in 
contradiction of that supposed right; and 1t becomes, 
therefore, unnecessary to consider a further conten- 
tion of the plaintiffs, viz., that though acceptance of 
the notice has been declined, still the conduct of the 
underwriter in intervening in the Tribunal of Com- 
merce was evidence of such acceptance, and irrevo- 
eable. 

‘*Being then of opinion that there was no construc- 
tive total loss within the meaning of the policy, it re- 
mains to consider the next question—whether the 
plaintiffs are entitled to recover anything, and how 
much, under the sue and labour clause? 
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‘It was argued on behalf of the defendants, that 
at the time the rye was unshipped it was in no dan- 
ger of total loss, and that it was unshipped solely for 
the purposes and benefit of the plaintiffs. But it is 
only necessary to look at the reports which are re- 
ferred to in the special case, and which are to be taken 
as correctly setting forth the state of the cargo at the 
time, to see that it was in a state of heat and partial 
fermenation from sea water, which if it had been 
allowed to go on would (and we feel constrained to 
draw this inference) in all probability have resulted 
in such damage as to be an actual total loss. It was 
necessary, then, for the preservation of some substan- 
tial part of the cargo, and in order to avert a total 
loss, to remove or unship the whole cargo. 

“Tt cannot be contended, since the case of Kidson 
v. Empire Marine Assurance Company (L. Rep. 1 
C. P. 535; 2 Mar. Law. Cas. O. 8. 400, 468), that the 
warranty ‘free from particular average’ excludes 
[113] the operation of the suing and labouring 
clause; and that case is also an authority that the 
occasion upon which the expenses in this case were 
incurred, was such as to be within it. As to the cases 
of Great Indian Peninsular Company v. Saunders 
(1B.&8. 41;2B.&S8. 266; 6 L. T. Rep. 297; 31 L. J. 
206, Q. B.), and Booth v. Gair (9 L. T. Rep. 386; 33 
L. J. 99; 15 C. B. N. S., 291), cited to us by the de- 
fendants, we need only refer to the way in which they 
are distinguished by Willes, J., in his learned judg- 
ment in Kidson v. Empire Marine Assurance Com- 
pany (sup.). 
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‘‘A more difficult question is as to the amount of 
the expenses recoverable under this head. This de- 
pends, in our opinion, upon the amount of expenses 
necessary to avert a total loss, for which alone the 
defendants were liable. That is a matter which, we 
think, must be reasonably treated, and not judged 
too strictly. The unshipping of the whole cargo was 
necessary, in order to its preservation, and to the 
separation of the sound part from that which was 
irreparably damaged. But, once conveyed to the 
warehouse where the separation might take place, 
any subsequent care bestowed on that which could 
not be benefited by it sufficiently to enable it to be 
forwarded to its destination would have been of no 
use whatever to the residue, and would not in any 
way have contributed to its preservation. We are 
of opinion, therefore that the plaintiffs will only be 
entitled to recover under this head the expenses of 
unshipping the whole and conveying it to a warehouse 
where the separation took place, and of the separa- 
tion, and the expense of conditioning that portion of 
it which was sold on the 10th Jan., 1867. 

‘*As the case does not afford us the means of stat- 
ing the amount of the expenses thus incurred, we 
think it must be referred back to the arbitrator to 
ascertain the amount, applying the principle we have 
laid down, and that for the sum so found by the arbi- 
trator the plaintiffs are entitled to our judgment.” 

Mr. Campbell then offered and read in evidence 

‘Section 1096 of Arnould on Marine Insurance 
(8th ed.), as follows: 

‘*But even though the intelligence may have been 
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true, and the state of things at the time the notice 
was given such as to justify its being given (i. e., 
though the loss may have continued constructively 
total at the time the assured gave notice of abandon- 
ment), yet the doctrine has been clearly established 
in the English law that the right of the assured, after 
having given such notice, to recover as for a total 
loss, depends entirely on the state of things [114] 
as it exists at the time of action brought. If before 
the commencement of the action the thing insured be 
restored, under such circumstances and in such a 
state that the assured may, if he pleases, take posses- 
sion of it, and may reasonably be expected so to do, 
this defeats his right to recover as for a total loss. 
Lord Tenterden thus states the law as understood in 
this country : ‘The abandonment is to be viewed with 
regard to the ultimate state of facts as appearing be- 
fore the action brought, according to the opinion of 
the Court in Bainbridge v. Neilson. Doubts were ex- 
pressed as to the propriety of that decision by very 
high authority (Lord Eldon) in Smith v. Robertson ; 
but, notwithstanding those doubts, the rule as laid 
down in Bainbridge v. Neilson was adopted in the 
two subsequent cases of Patterson v. Ritchie, and 
Brotherston v. Barbar. We consider the point to 
have been well settled, and the rule established by 
these authorities.’ ”’ 

Whereupon, the defendant rested. 

Mr. Frank then offered and read in evidence Sec- 
tion 901 of Arnould on Marine Insurance (8th ed.), 
as follows: 
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“It will be noticed that the arrangement of all 
articles of commerce into the three classes contained 
in the memorandum is a very rough one, and is sim- 
ply made by forming two classes out of a dozen enu- 
merated articles and throwing all else in the re- 
siduum. This arrangement has in recent years been 
very much developed, with the result that the com- 
mon memorandum has in practice been very largely 
superseded by the insertion of special terms adapted 
to the particular articles at risk. It is probable 
that, although the memorandum was itself origi- 
nally introduced in order to restrict the lability 
of underwriters for particular average claims, its 
modern development has been just as much due to 
the acuteness of the merchant displayed in his search 
for the exact form of insurance which, as regards 
each particular subject of commerce, will afford ade- 
quate protection for real perils without throwing 
upon him the burden of paying for such as are not 
likely to arise. For example, some cargoes are 
[115] not much liable to partial losses; the prob- 
ability is that if they arrive at all they will arrive 
undamaged. The real danger in such a case is that 
of total loss. The merchant recognizing this fact in- 
sures at a cheaper rate with a warranty against par- 
ticular average. With regard to the warranty 
against particular average, sec. 76 of the Marine In- 
surance Act contains the following provisions :— 

‘‘Sub-sec. 1. Where the subject matter insured 
is warranted free from particular average, the as- 
sured cannot recover for a loss of part, other than a 
loss incurred by a general average sacrificed, unless 
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the contract contained in the policy be apportion- 
able; but, if the contract be apportionable, the as- 
sured may recover for a total loss of any apportion- 
able part. 

‘‘Sub-sec. 2. Where the subject matter insured 
is warranted free from particular average, either 
wholly or under a certain percentage, the insurer is 
nevertheless liable for salvage charges, and for par- 
ticular charges and other expenses properly incurred 
pursuant to the provisions of the suing and labour- 
ing clause in order to avert a loss insured against. 

‘‘In an English policy this warranty now takes the 
following, or some similar form, evolved after many 
years of bargaining between underwriter and mer- 
chant :— 

‘“*Warranted free from particular average, un- 
less the vessel or craft be stranded, sunk, or burnt, 
each craft or lighter being deemed a separate insur- 
ance. 

‘“*Underwriters, notwithstanding this warranty, 
to pay for any damage or loss caused by collision 
with any other ship or craft, and any special charges 
for warehouse rent, reshipping, or forwarding, for 
which they would otherwise be liable. Also to pay 
the insured value of any package or packages which 
may be totally lost in transhipment. 

‘* “Grounding in the Suez Canal not to be deemed 
a strand, but underwriters to pay any damage or loss 
which may be proved to have directly resulted there- 
ron.” 

‘‘And apart from settled clauses, many of the large 
London merchants have special arrangement with 
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their underwriters, providing for the exact risks in- 
sured against, which vary according to the nature of 
each article of commerce.”’ 

Mr. Frank then offered and read in evidence the 
ease of Ionides v. Univ. Marine Ins. Co., 32 Law. 
Jour. Com. Pleas, 170; 14 Eng. Ruling Cas. 271, as 
follows: [116] 

‘*The declaration in this case was upon a policy of 
insurance made by the defendants in respect of the 
sum of £3000 upon 6,500 bags of coffee, valued at 
£25,000, warranted free from particular average, un- 
less the ship should be stranded, sunk or burnt; gen- 
eral average payable as per foreign statement; war- 
ranted also free from capture, seizure, and deten- 
tion, and all the consequences thereof, or of any at- 
tempt thereat, and free from all consequences of hos- 
tilities, riots or commotions, by the ship or vessel 
called the LINWOOD, lost or not lost, at and from 
Rio de Janeiro to New Orleans and/or New York, 
calling at Balize for orders, including the risk of 
craft. The policy also contained a covenant that the 
said insurance should commence upon the goods and 
merchandise on board the said ship from the loading 
of the said goods or merchandise on board the said 
ship or vessel, at as above, and until the said goods 
or merchandise should be discharged or safely 
landed; and that it should be lawful for the said ship 
or vessel to proceed and sail to, and touch and stay 
at, any ports or places whatsoever in the course of 
her said voyage for all necessary purposes without 
prejudice to the said insurance. And touching the 
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adventures and peril which the defendants were 
made liable to by the said insurance they were de- 
clared to be of the seas, men-of-war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and 
counter-mart, surprisals, takings at sea, arrest, re- 
straints and detainments of all kings, princes, and 
people, of what nation, condition or quality soever, 
barratry of the master and mariners, and of all other 
perils, losses, and misfortunes that had or should 
come to the hurt, detriment, or damage of the afore- 
said subject matter of the said insurance or any part 
thereof. The declaration then averred, that the cof- 
fee was placed on board the said ship, and that, while 
it was so on board, the ship was stranded, and after- 
wards, and during the continuance of the said risk, 
the said goods were by divers of the perils insured 
against, and not by any of the excepted perils, totally 
lost. 

‘‘The defendants pleaded to this count that the 
goods were not lost by any of the said perils insured 
against by the said policy; and that the goods were 
lost by certain of the perils from which the same were 
by the policy warranted free. 

‘The action was tried before Erle, Ch. J., at the 
sittings in London after Hilary term, when it ap- 
peared that 6,500 bags of coffee were shipped on 
board the LINWOOD, at Rio, on the 24th of May, 
1861. On the 26th of May she sailed from Rio, and 
on the Ist of June arrived at Balize, at the mouth 
of the Mississippi. On the 3d she left Balize for 
New York, and proceeded on her voyage until the 
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night of the 17th, when the captain, thinking he had 
already passed Cape Hatteras, changed his course 
from N. EH. to N. and he continued this course until 
about half-past eleven, when she went on shore. 
[117] It was found that she had taken the ground 
about ten miles to the southwest of the point where 
the light used to be on Cape Hatteras. 

‘* At the time the ship left Rio, and for some time 
previously, there had been a conflict between the 
Northern and Southern States of the United States 
of America. The former were generally distin- 
guished by the name of Federals and the latter by 
that of Confederates. By foreign nations generally, 
and between themselves to a considerable extent, the 
two parties to the conflict were respectively treated 
as independent belligerent states, to which the ordi- 
nary law of nations as regards belligerents was appli- 
eable. 

‘‘Up to the 15th of April preceding this disaster, 
there had always been a light on Cape Hatteras, but 
on that day it was extinguished by order of the State 
authorities of the State of North Carolina, which had 
joined the Confederates. The object of so doing was 
to hinder the Federal navigation. The fact both of 
the existence of the war and of the extinction of the 
light was unknown to the master of the LINWOOD 
until the day after the disaster. His vessel was the 
property of Federal owners, and the cargo that of a 
British merchant. 

‘On the morning of the 18th of July, two officers 
of a militia regiment of North Carolina, who were 
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then in charge of that part of the coast, came on 
board the LINWOOD; but, after remaining only a 
short time, returned on shore taking the master with 
them, and in the course of the same day both he and 
the crew were made prisoners, and not allowed again 
to go on board the vessel. No portion of the cargo 
was removed, or could be removed on that day, on 
account of the rough state of the weather. On the 
folowing day 120 bags of coffee were safely landed 
from the ship by certain persons called wreckers, but 
who were, in fact, salvors, and who acted under the 
orders of an officer holding a commission for that 
purpose under the Federal government. 

‘*A thousand bags more could have been saved but 
for the interference of the soldiers of the above-men- 
tioned militia regiment, who prevented it. The ship 
broke up on the 20th, and all the coffee but the 120 
bags which had been brought on shore was totally 
lost. 

‘‘The above facts were admitted at the trial, when 
a verdict was entered for the plaintiff for the amount 
claimed, leave being reserved to the defendants to 
move to enter a nonsuit, or to reduce the damages, 
on the ground that the loss was occasioned by the ex- 
cepted perils, or at least that a partial loss was by 
such perils turned into a total loss. The Court to 
have power to draw such inferences as a jury might 
draw from the above facts. * * * [118] 

“ERLE, Ch. J.—In this case I am very much 
obliged to the learned counsel who are concerned on 
both sides for their very able argument, the result of 
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which is, in my opinion, that we ought to give our de- 
cision in favor of the plaintiff in respect of a partial 
loss. 

‘“‘This was an action upon a policy of insurance 
upon coffee, and the policy contained this clause of 
exception: ‘Warranted free from capture, seizure, 
detention, and all the consequences thereof, and of 
any attempt thereat, and free from all the conse- 
quences of hostilities, riots and commotion.’ It 
turns out that the insured ship, with a cargo of coffee 
on board, in proceeding from Balize to New York, 
had to pass by Cape Hatteras. What the Captain 
intended was to steer northeast till he had rounded 
the Cape, and then to steer due north to New York; 
but he got out of his reckoning, and when he was 
thirty miles south of the Cape and ten miles west- 
ward of it, thought that he had passed it. The conse- 
quence was that turning to the north too soon he ran 
ashore. 

‘Tf there were nothing more in the case, it would 
be a clear loss by perils of the sea; but there is this 
further fact to be taken into consideration, that at 
Cape Hatteras there had been maintained, until the 
secession of North Carolina from the United States, 
a lighthouse, and when, at the outbreak of the present 
war in America, North Carolina seceded and sided 
with the Confederate States, the light at Cape Hat- 
teras was put out for a hostile purpose; the Federal 
ships being likely to suffer from the want of the light, 
if they had to pass Cape Hatteras. 

“T also take as a fact for the purpose of this judg- 
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ment that, if there had been a light on Cape Hat- 
teras, the captain could have seen it and could have 
put his ship about, that the ship would not have been 
lost in the manner in which it was. 

‘‘Now the grand contention upon the first part of 
the case is, whether the loss of the ship was a loss 
caused by the consequences of hostilities within the 
meaning of this policy. I quite agree with the 
learned counsel who have argued the case on both 
sides that it is a question of construction; and that 
the intention of the parties is to be gathered from the 
words in the instrument with the surrounding cir- 
cumstances. The words are not so usual as to have 
been the subject of judicial interpretation before, 
and it is my duty at the present moment to put that 
construction upon them which I think the parties to 
the instrument intended. I quite agree with the 
learned counsel who, in the course of the argument, 
have either affirmed or conceded that these words are 
to be construed in the same way as if the assured had 
reassured his cargo against those perils which are 
excepted in the warranty that we now have to con- 
strue. So that, if the action had been on that policy 
[119] of reassurance, and the ship had been lost in 
the manner I have stated, then it would have been 
the duty of the Court to say whether the putting out 
of the light, which was a consequence of hostilities, 
was so connected with the loss of the ship as to make 
the insurer liable. 

‘‘The words are to be construed with reference to 
the known principle pervading insurance law, causa 
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proxima non remota spectatur. The relation of 
causation is a matter that cannot be often distinctly 
ascertained; but if, in the ordinary course of events, 
the one antecedent is constantly followed by the other 
sequence, they may be taken to stand, in common par- 
lance, in the relation of cause and effect. 

‘‘Now, in the present case, were the putting out 
of the light and the loss of the ship so connected to- 
gether as to stand in that relation in the ordinary 
course of events? JI think they were too distantly 
connected with each other to stand in that relation. 

‘*T will put an instance of what I consider a con- 
sequence within the meaning of this policy. Suppos- 
ing there was a hostile attempt at the seizure of the 
ship, and the enemy was to follow the ship, and the 
ship to escape seizure was to run aground or to run 
ashore, the loss would be then caused by the attempt 
at seizure, and it would be within the exception. 

‘‘T will suppose again that the enemy gave chase 
to the ship for the purpose of seizing her, and to 
avoid being seized she got into a bay where there was 
neither anchorage nor port, and the wind on shore, 
and where, if the wind so continued, it was physi- 
cally certain that she must be lost, I should say that 
the ship, being driven on shore by the wind, under 
those circumstances, was lost by the consequences of 
an attempt at seizure, and that it would be within the 
exception. The exception has reference to seizure 
and the consequences thereof or of any attempt at 
seizure. 

‘‘T will suppose a third case, that is, that the wind 
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did change, and that the ship got out of the bay and 
proceeded on her voyage, and afterwards in the 
course of the voyage was overtaken by a storm, which 
she would have avoided by having arrived at her port 
if she had not been obliged to deviate and delay by 
reason of the attempt at seizure. If she foundered 
in the storm, there would be then a loss which never 
would have occurred if there had not been the at- 
tempt at seizure. But the loss would not be con- 
nected with that attempt in that proximate relation 
which, in the ordinary course of events, is necessary 
to connect the loss with what is called the cause of 
the loss. The ship going out of the bay and proceed- 
ingonher [120] voyage, it is not a sequence in the 
ordinary course of events that if a storm should over- 
take her she should sink in the course of that storm. 
I suppose, as a fact found in the case, that if she had 
not been obliged to deviate she would have been safe 
in port before the storm came on. Then I should say 
that, although the consequence of the attempt at seiz- 
ure was the cause without which the loss never would 
have happened, yet it is not the efficient cause of it, 
in the language used in some of the cases analogous 
to this, or the proximate cause of it, in the language 
of some other cases. The one fact is too remote from 
the other to call it a loss by the consequence of hos- 
tilities, and, therefore, it would be a loss by perils of 
the sea. 

‘‘Take another instance. The warranty extends to 
loss from all the consequences of hostilities. I will 
assume that the ship is destined for a port where 
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there are two channels of entrance. In one of those 
channels there is a torpedo which has been laid down 
for hostile purposes; in the other there is none. If 
the master of the ship coming into the port knows 
nothing of the torpedo and the ship is sunk and de- 
stroyed, there, of course, the consequence of hostili- 
ties leads directly to the destruction. The hostili- 
ties having induced the occupiers of the port to lay 
down the torpedo, if the ship struck on it and was 
destroyed, this is the consequence of hostilities, which 
are the proximate cause of the loss, and so the loss 
is within the exception. But suppose the master is 
aware that the torpedo is there, and for the purpose 
of avoiding the torpedo he takes the other channel, 
and from bad navigation the ship runs aground there, 
and is lost. In my opinion that would be a loss not 
within the exception, because by good navigation she 
might have passed through safely. I should say that 
the ship so lost would be lost by the perils of the sea, 
within the meaning of the policy. 

‘‘Now, let us apply these considerations to the 
present case. The captain had missed his reckoning, 
and either not having a sufficient look-out, by which 
he would have seen the breakers ahead when he was 
coming towards the shore, or not lying to in the night, 
when he doubted of his position, he runs on shore. 
And it is not, in my opinion, the absence of the hight 
which proximately causes the running on shore, 
within the meaning of marine policies. It would, 
therefore, follow that the wreck of the ship is not 
within the exception, but is within the policy; and if 
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the wreck of the ship brought about the loss of the 
cargo, the insurer of the cargo is, so far, to be con- 
sidered liable. 

‘*But then follow the subsequent events. The ship 
struck on the Tuesday night. On the Wednesday 
[121] the weather was too rough to save the cargo. 
On the Thursday the weather was smooth enough, 
and considerable part might have been served. One 
hundred and twenty bags were saved, and 1,120 
might have been saved, but that the Confederate 
troops came down and interfered with the officers of 
the Federal government, who had the duty to save 
the cargo, and who were salvors in fact, though they 
are called wreckers. 

‘‘No doubt, when the ship was wrecked at first, 
and there was no appearance of being able to save 
any of the cargo, there was presumably a total loss 
of the cargo. But when the course of events showed 
that the ship had not gone to pieces, and there was 
a part of the cargo, at least, that could have been 
saved, then the presumption of a total loss ceased. 
When a part of the cargo was actually saved, of 
course,-that presumption was demonstrated not to 
apply to that, and I take it to be found as a fact that 
1,000 bags more could have been saved, but were pre- 
vented from being saved in the manner I have men- 
tioned. Those 1,000 bags, as between the parties to 
this instrument, must be taken to have been, if I may 
say so, potentially saved, and they would have been 
saved, but that saving was prevented by the conse- 
quences of hostilities and commotion. That being 
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so, those 1,000 bags were brought within the excep- 
tion in this policy, so that, with respect to them, the 
loss was a loss for which the underwriters are not 
liable. One hundred and twenty bags were not lost 
at all; for 1,000 bags the insurers are not liable, al- 
though they were lost; but for 5,380 bags the in- 
surers are liable, for to that extent, it appears to me, 
there was a partial loss within the meaning of this 
policy. 

‘It was gravely contended by the learned counsel 
for the defendants that there was a total loss of the 
cargo by capture; and if there was a total loss of the 
cargo by capture, that would be within the warranty 
of exceptions, and the insurer would not be liable. 
But it appears to me that none of the authorities ap- 
ply to the case that is now before the Court. It 
appears to me that the ship was in a state of wreck; 
that the cargo was in the nature of wreck; and that 
the act of the troops, in all they did on the wreck in 
relation to the cargo, was the act of collecting what 
they could despoil from the wreck for themselves, 
and by no means the act of troops taking possession 
of a ship, or of a cargo, in the capacity of troops 
making a capture. 

“I think, therefore, that the verdict ought to be 
for the plaintiff for the value of the 5,380 bags, the 
loss of which, in my opinion, was covered by the 
policy. [122] 

‘“WILLES, J.—I am of the same opinion upon all 
the points. 

‘There are three matters with reference to which 
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the case may be considered. First, with reference 
to the effect of there not being the usual light at 
Cape Hatteras. Secondly, with reference to the 
wreck and its immediate effects. Lastly, with ref- 
erence to the hostile seizure by the Confederate 
troops. Now, so far as the absence of the light is 
concerned, the question to be considered is, whether 
the loss of the vessel in consequence of the possibil- 
ity, or indeed the strong probability (as enforced 
by Mr. Maclachlan in his able argument) of her es- 
eape from shipwreck, if the light had been there, 
is to be attributed to the consequence of the hostile 
act of putting out the light. It may have been, in 
one sense, the cause of the loss; but it was not the 
proximate cause. It was not the absolute certain 
cause of the loss. The proximate and absolute cer- 
tain cause of the loss was the fact of the vessel tak- 
ing the wrong course, and getting on the rocks at 
Cape Hatteras. Now, I apprehend that, as soon as 
that is stated, the only question remaining to be con- 
sidered is, whether there is to be applied to this case 
the ordinary rules of the insurance law, namely, that 
you are not to trouble yourself with distant causes; 
that you are not to go into metaphysical distinctions 
between causes efficient and causes material, and 
eauses final, and so on of the rest of them, but you 
are to look to the proximate and immediately oper- 
ating cause of the loss, and to that only; that is, 
whether the ordinary rule of insurance law is ap- 
plicable to this policy. It has been argued that it 
is not applicable to this policy, because of the intro- 
duction into the exception of the words ‘all conse- 
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quences of hostilities’; assuming, as I also intend to 
do, that the acts of the persons called Confererates 
are to be treated as hostilities. But I apprehend 
that that is quite a fallacious argument on the part 
of the defendants. I apprehend that, putting a con- 
struction on this exception, you are to look only to 
the proximate consequences of hostilities, notwith- 
standing the use of the word ‘all’ in that part of the 
policy which is for the benefit of the insured. The 
introduction of the word ‘all,’ as everybody must 
be aware, is unnecessary, because no rule of gram- 
mar can be more clear, and no rule has been longer 
adopted in the law, than that words general and 
words universal are all one. It seems to me that 
the proper construction to put on the words ‘all 
consequences of hostilities’ is the construction which 
you would put on the words ‘consequences of hostili- 
bles They mean nothing more nor less. They re- 
fer to the totality of causes to be considered, not to 
their sequence, or [123] their proximity, or their 
remoteness. 

‘*T will put this case: I will assume that a vessel 
upon the same course as this vessel was leaving Rio, 
and that the captain was acquainted with the fact 
that the lhght, on Cape Hatteras had been extin- 
guished by the Confederates, the result of which is, 
that he keeps further out at sea, and so goes on shore 
on an island which he would otherwise have avoided, 
and his vessel is wrecked. To take the consequen- 
ces one step further, I will suppose that the vessel 
is wrecked for want of a light there, which has been 
extinguished by a mariner, who had been himself 
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shipwrecked by reason of the light having been ex- 
tinguished by the Confederates at Cape Hatteras, 
and who, being embittered against all mankind. had 
proceeded to put out the light on the island where 
the vessel is wreeked. That is a case in which the 
vessel is unquestionably wreeked, in some sense, in 
eonsequence of the light having been put out on 
Cape Hatteras: but can any persen in his senses, 
dealing with the law of insuranee, whith regulates 
men of business and their atfYairs, suppose that that 
eonsequenece is a consequence Which is eovered by 
this exeeption? 

“But, if you eannot earry the exeeption of conse- 
quenees at hostilities into all consequences, however 
remote, You are necessarily driven to that with 
whieh I started, namely, to say that consequences 
here must be dealt with aceording to the ordinary 
rule as proximate consequences. 

‘Nor is this a rule which is for the bentit of the 
assured only. It is also apphed for the benetit of 
the insurer, and it is unnecessary to give any further 
instanee of that than the well-known ease of De 
Vaux ¥. Salvador (4 A. & di. 2205 L. J. (NL 8.) 
IX. B. 134, p. 305, post) whiel made it necessary to add 
another clause to policies. ‘The insurers and the in- 
sured are equally bound by the rule. and applying 
that rule to this ease, the wreek of the vessel was 
as between these parties, and aeeording to the law 
applicable to the contract whieh they had entered 
into, a wreek by the perils of the sea, and net a 
wreek In consequences of hostilities. 


“Now I come to the next portion of the ease, I 
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mean the wreck and its effects. I prefer dealing 
with that before dealing with the effect of hostili- 
ties. The facts have been stated, and it is enough, 
therefore, in order to introduce my judgment on this 
point, to say shortly that the vessel was stranded, 
and was totally lost from the moment she went on 
the rocks, without hope of recovery. With respect 
to the cargo that was on board of her, the general 
law, I apprehend, is simple. The vessel having been 
shipwrecked, and having taken water by [124] 
the shipwreck, those facts of themselves would have 
been sufficient to give rise to a right to abandon, not 
only as regards the vessel, but a right as regards the 
cargo. And this is not a rule peculiar to our own, 
but is common to most systems of law. In illus- 
tration of this, I need only refer to the Treatise of 
Emerigon, vol. I, pp. 401, 402, ed. Boulay-Paty, 1827, 
where he gives an instance in which the vessel went 
ashore both naufrage and bris; part of the cargo was 
saved, damaged, and part of the cargo was saved, 
not damaged; and there that most learned and ex- 
perienced of lawyers seems to consider that it was 
a case of abandonment, notwithstanding the saving 
of a portion of the goods in an undamaged state; 
and he does so for the reason which has been stated 
by Mr. Maclachlan, in his argument, that the law in 
these cases avoids the raising of questions which it 
would, in the great majority of cases, deem imprac- 
ticable to determine, or determine with precision. 
‘‘T am quite aware that this has not been adopted 
to its full extent in our jurisprudence, or in that of 
America; but it may serve as an introduction, be- 
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cause it shows that the experience of mankind is in 
favour of the proposition of which the authorities 
seem to furnish, namely, that where there is a wreck 
of a vessel, without any hope of recovering her, the 
cargo is to be treated as also lost if the circumstan- 
ces are such that no part. of it can be recovered for 
the use and benefit of the persons insured. Take 
the case of a vessel wrecked on an uninhabited 
island, where the removal of the goods from her, 
the sending out a vessel to do so, and bringing 
the goods home, would be ruinous, in comparison 
with the value which the goods would fetch when 
brought home. Of course you have there a case of 
absolute total loss immediately. Take, again, the 
ease of a vessel being wrecked where the inhabitants 
of the island are savage people, who seize a portion 
of the goods, or, a portion of the goods being saved 
by the crew, the crew are immediately deprived of 
them by the savage people of the place. There, 
again, you have the case of a total loss. That is the 
case of Bondrett v. Hentigg, Holt’s N. P. 149 (17 
Rk. R. 625). There part of the goods was lost, part 
was got ashore, and the wreck was destroyed and 
plundered by the inhabitants of the coast, so that no 
portion came again into the possession of the as- 
sured; and Chief Justice GIBBS there deals with the 
case as one of a total loss; and he gives this reason, 
that the portion of the goods which were saved from 
the wreck, and which they got ashore, never came 
again into the hands of the owner. He treats that 
as a proximate consequence of the wreck which has 
taken place under [125] those circumstances. 
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Therefore, it is not necessary that the ship should 
be in a condition where it is physically impossible 
to get any of the goods out of her. You must take 
all the circumstances into account for the purpose 
of determining whether any of the goods can be 
saved for the benefit of the owner. Now, you might 
put as opposed to that the case of a vessel, such as 
we all have heard of, going down at the entrance of 
a dock at the port to which she is bound, the insur- 
ance still continuing, and the goods unimpaired, 
and all capable of being restored with very little 
difficulty. It is very easy to imagine any number 
of cases between those two, but it would be a waste 
of time to do so. Those seem to be the two cases 
at one extreme and at the other of the list which 
would be necessary for the purpose of illustrating 
the rule. 

‘‘Now, what have we in this case? We have the 
vessel absolutely wrecked, and the goods in this con- 
dition, that it is possible, consistent with the laws of 
nature, to save 1120 bags of them. It is impossible 
to save the 5,380. I apprehend the conclusion of 
good sense and also of law upon that is, that the 
5,380 as to which the loss is certain when the ship 
strikes are as absolutely lost as the ship itself, at the 
same moment when she struck the rock. With re- 
spect to a thousand bags of them, under the ordinary 
state of things, if there had been no hostilities (still 
using that word in the sense which I said I could 
apply to it throughout), they would have been saved 
to the owner, subject to the salvage that was prop- 
erly payable. This being the state of things we have 
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to consider, what was the effect of hostilities as to 
the 1000 bags? With respect to them, I quite agree 
with the argument on the part of the defendants 
that it was a consequence and a proximate immedi- 
ate consequence of those hostilities that this portion 
of the cargo was not saved. I had turned over in 
my mind whether, as only 120 bags were actually 
brought on shore, and as the 1000 bags remained ex- 
posed to the original peril, and were lost by a conse- 
quence of it, whether this remark ought not to be 
confined to the 120 bags; but I do not think that 
would be dealing substantially with the question. 
The 1000 bags, I think, it must be taken, were kept 
from the shore by the operation of hostilities. 
‘‘Now comes the question whether the hostilities 
had any effect on the rest of the cargo? Much re- 
lance was placed on Livie v. Janson, and many 
observations were made on the case of Hahn v. Cor- 
bet. With respect to Hahn v. Corbet, I think the 
learned counsel for defendants have established a 
sound distinction between that case and the present, 
because there the vessel was wreckd in such a posi- 
tion that, but for the subsequent coming of the 
enemy and taking a portion of the cargo which they 
removed from the [126] vessel, the whole would 
have been lost. It was a case therefore in which 
the vessel was wrecked under circumstances in 
which there was no probability or possibility of the 
goods being saved, under the circumstances, for the 
benefit of the owner. There was no spes recupers 
andi,and the goods which were taken by the enemy 
had been previously placed in a position to be totally 
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lost to the owners. Then, on the other hand, I do 
not think the ease of Livie v. Janson, which was said 
to be the same as this, does at all apply, because in 
Livie vy. Janson what had taken place before the cap- 
ture was a simple deterioration of the vessel. The 
vessel was simply deteriorated; there was no total 
loss of any part of the adventure; she was injured 
but not destroved as to the whole or part by the 
perils of the sea; and it was said that her subsequent 
immediate capture had the effect of entirely putting 
out of question the previous injury which she had 
received, because had she been the best vessel that 
ever sailed the seas, and without any injury what- 
ever, she would have been immediately captured, and 
entirely lost to the assured, and captured by reason 
of an excepted peril. That appears to me to be 
wholly inapplicable to a case where there was a pre- 
vious absolute loss or total loss, in the sense in which 
I use the word total, of the subject-matter in respect 
of which the assured seeks to recover, and that by 
perils of the sea. I cannot pass over Livie v. Jan- 
son without referring to the very able and learned 
work of Mr. Phillips on Insurance, in the first vol- 
ume of which, at p. 673, he throws a doubt on Livie 
yv. Janson and refers to cases in the Courts of his own 
country where the principle of that case has not 
been applied to an absolute loss of a portion of the 
thing insured. But without at all saying I go the 
length which Mr. Phillips goes in that work, to say 
that Livie v. Janson is not law, I am clear it can 
apply only to cases such as where a vessel is deteri- 
orated, and not to the case of the subject-matter of 
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insurance being absolutely lost by the perils of the 
sea. 

‘‘Now, I must come a little closer to this point, 
that is, to the question whether there was a capture 
of the 5,380 bags, and for that purpose I will assume 
that Livie v. Janson applied. It appears to me there 
was no capture of the 5,380 bags of coffee. Those 
0,380 bags of coffee were incapable of being saved; 
and it seems to me that it would be an abuse of 
language to say that a man captures a thing which 
must of necessity be snatched from his grasp the 
next moment by the waves; a thing of which he can 
have no enjoyment and no possession. It has been 
said, Ipsum compedibus qui vinaerat Enosigoeum. 
One may say that poetically, but to say that a man 
[127] captures a cargo which is on the rocks, and 
which cannot be got on shore, is to say that which 
is not the fact. The 5,380 bags were lost to the 
assured, and were lost to all mankind, from the 
moment that they were on the rocks without any 
possibility of their being brought on shore. The re- 
sult is, as it appears to me, that the 5,380 bags of 
coffee were lost by the perils of the sea; that the 
1000 were lost by the consequence of hostilities; and 
with respect to the former there ought to be judg- 
ment for the plaintiff, with respect to the latter for 
the defendants. 

‘‘BYLES, J.—I am of the same opinion. I speak 
for myself when I say that neither when I had the 
honour of a seat at the bar, nor since I have been 
in this place, have I ever been more assisted by the 
able arguments of counsel than I have been on the 
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present occasion. I think the result is to make the 
case perfectly clear. I will assume for the present 
purpose that the light at Cape Hatteras would have 
been visible had it been lighted in the usual way, 
and that the captain would have seen it, and would 
have recognized it, and that he could and would have 
turned about his vessel in time to avoid running on 
shore. Then, is the absence of the light, which was 
at the most but the absence of an extrinsic saving 
power, a link in the chain of causes to which the 
destruction of the ship is to be imputed? I do not 
propose to discriminate between the various sorts of 
causes—which is a matter that has been discussed 
by abler intellects than any that now exist 2,000 
years ago; but this is plain and admited on both 
sides: That in a contract of the nature of a policy of 
insurance the proximate or immediate cause is the 
only cause at which the Court can look. I do not 
enter into the reasons for that; it is established 
upon authority all over Europe and America, and 
there is no doubt at all about it; and every judgment 
of this Court must proceed on the hypothesis that it 
is established law. 

‘‘Then what were the three causes here, which— 
upon the assumption that the captain would have 
seen the light had it been there, and have saved his 
vessel—have caused the loss? First, the original 
meritorious cause, and in popular language the cause 
of the loss, was the miscalculation of his position by 
the captain. He was fifty miles to the westward 
of his course, and he did not know that. Now comes 
the absence of the light, which was, as I have said, 
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but the absence of an extrinsic saving power, and, 
in that sense, was that the cause of the destruction? 
As was said in the course of the argument, if a per- 
son throws himself into the Serpentine, and the 
drags are not near, can it be said that the absence 
of the [128] drags was the cause of his drowning? 
It was but an intervening cause, the absence of a 
saving power, which had it been exerted would have 
saved the ship. But still it leaves the proximate 
or immediate cause of the loss a continuation of the 
first original meritorious cause, namely, steering the 
vessel straight on to the rock which caused the loss, 
and that seems to me to be plainly a loss by perils 
of the sea. The only time that I ever entertained 
a doubt about it was when listening to one of the 
learned counsel for the defendants, Mr. Mellish. He 
said, suppose there had been a contract between the 
owner of the lighthouse and the present plaintiff to 
keep the light burning, and it had been proved that 
the hght was not kept burning in accordance with 
the contract, and that in consequence the plaintiff 
in the darkness of the night was thrown on the rocks. 
Can any one say there would not have been a cause 
of action? No doubt there would. But then that is 
necessarily and distinctly a contract against the in- 
direct and remote damage occasioned by the absence 
of this extrinsic saving power just as much as if it 
had been expressed in words. For a vessel cannot ~ 
be lost by the absence of the light, except as an inter- 
vening cause of this nature; and in a contract of that 
kind a loss by subsequent sea-damage would have 
been included. It seems to me, therefore, that that 
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hypothesis does not oppose any real difficulty. I 
must say that from the beginning to the end of the 
argument the case has presented itself to me on this 
part of it in the same light. 

‘When I come to the second question, was the loss 
a partial loss or a total loss of the cargo, at one time, 
undoubtedly, I felt some difficulty. There can be no 
doubt that when the vessel went aground and was 
totally lost, with respect to the cargo it was not 
totally lost. The general rule as to the total loss of 
a cargo is, that a cargo is totally lost when it no 
longer exists in specie, but has become something 
else, either by the progress of decomposition or from 
some other source, when, as has been strongly put 
in some of the cases, it only exists in the shape of a 
nuisance. Or it is lost when it is inaccessible and 
cannot be got at. It makes no difference whether 
it is on the top of a rock, or at the bottom of the 
ocean,—in either of those cases there is a total loss 
of the cargo. That is not so here. The cargo after 
the vessel was on shore existed in specie. It was 
accessible, and, as my learned Brothers have ob- 
served, the salvors here, who have been called wreck- 
ers, and whose name has tended to confuse this case, 
would have assisted, and would had they been 
uninterrupted have saved 1,120 bags. My Brother 
Willes and my Lord also have already pointed out 
the distinction between this case and Hahn v. Corbet. 
Since I had the pleasure [129] of hearing Mr. 
Mellish, I have had an opportunity of looking at that 
case, and I have looked into it very carefully, and 
undoubtedly, whatever were the facts of that case, 


vs. Trojan Powder Company. 185 


the Chief Justice puts it distinctly upon the question, 
When were the goods lost? They were lost when the 
ship was totally lost; no other ship was near; there 
was no land near; it was just as if they had been east 
ona rock, and they had been completely out of reach. 
The case, therefore, of Hahn v. Corbet opposes no 
difficulty. In that case the goods, according to the 
strictest definition of a total loss, or a partial loss 
as applicable to goods, had been totally lost. Here 
there was originally no total loss of the goods, but 
only a partial loss. Now there was undoubtedly 
afterwards, except as to 120 bags, a total loss of the 
goods, but with respect to a portion of the loss it 
was not by perils of the sea. I will not enlarge upon 
this point, for I could only repeat what has been said 
by my learned Brethren. The result seems to me to 
be clear, that the 1,000 bags were within the exeption, 
and that the rest were lost by the perils of the sea. 
“KEATING, J.—I am quite of the same opinion. 
The principal question, no doubt, as it has been put 
by the learned counsel for the defendants, is, What 
is the meaning and construction of the words used 
in the warranty, ‘free from all consequences of hos- 
tilities, riots, or commotion’?—and for the reasons 
that have been given, it seems to me that the inten- 
tion of the parties was by that exception to warrant 
the freedom from all consequences of hostilities, 
riots, or commotion as a cause of the loss which 0c- 
curred. That being so, it is admitted on all hands ~ 
that the immediate cause of loss was the perils of 
the sea. Therefore, if the warranty is to be read in 
the way that I have stated, there can be no doubt 
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that, according to the universal construction of in- 
struments of marine insurance, the cause intended 
must be taken to be the immediate or proximate 
cause of the loss; that is, the perils of the sea, and 
not the putting out the light at Cape Hatteras. I 
also agree with the rest of the Court, that the loss 
here ultimately is a partial loss. Mr. Mellish well 
expressed it when he said that as long as the coffee 
remained, as coffee, under the control of the captain 
and crew, and was capable of being saved, there 
could be no total loss. Taking the whole of that to- 
gether, that seems to be correct; but as bearing on 
this case the observation arises that as to 5,380 bags, 
from the moment that the ship struck on the rock the 
coffee was no longer within the control of the cap- 
tain and crew, with any capacity to be saved, or 
capable of being saved,—it was then and there lost 
presumably quite as much so as it was after it was 
[130] actually lost. As to the 1,000 bags which 
might have been saved, I have no doubt that their 
loss was as clearly occasioned by the consequence of 
hostilities as that the remainder, the 5,380, were lost 
by the perils of the sea. That being so, I come to the 
same conclusion that the rest of the Court have ar- 
rived at, that the verdict should be for the plaintiff 
as to the 5,380 bags, and as to the residue for the 
defendants.’’ 

Whereupon, both parties rested. 

The cause was thereupon argued by counsel for 
the respective parties, and thereupon the following 
proceedings were had: 
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Mr. CAMPBELL.—I request the Court to find as 
follows. 

That said S. 8. ‘‘Pleiades’’ was operated by the 
California-Atlantic Steamship Company, and, while 
on said voyage, with said insured cargo on board, 
on the 16th day of August, 1912, stranded on the 
coast of Mexico, and was thereafter released, and, 
with plaintiff’s said cargo still on board in an un- 
damaged condition, returned to the port of Sah 
Francisco, where said cargo was stored in lighters, 
and said steamship was repaired, and, on the 27th 
day of December, 1912, was redelivered to the Cali- 
fornia-Atlantic Steamship Company; that said Cali- 
fornia-Atlantic Steamship Company went into 
bankruptcy about January Ist or 2d, 1913; that said 
steamship did not complete said voyage. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception 
No. 7. 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That plaintiff reshipped said cargo in sound con- 
dition [131] from San Francisco to Balboa on the 
15th day of October, 1912, on board the Steamer 
‘*Mackinaw,’’ operated by the California-Atlantic 
Steamship Company; that it was necessary to for- 
ward said cargo at that time because, under the con- 
tract of sale, if it was not delivered within a certain 
time plaintiff was subject to a penalty of one-tenth of 
one per cent. per day, and was liable to have the 
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shipment refused by the purchaser upon the condi- 
tion that the contract of sale provided for such de- 
livery within such time. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception 
No. 8. 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That the reshipment of said cargo from San 
Francisco to Balboa on board said Steamer 
‘‘Mackinaw’”’ was voluntary on the part of plaintiff, 
and was not caused by any perils insured against by 
said policy, but was made to avoid the penalties of 
the contract of sale of said cargo. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception 
Niosg, 

Mr. CAMPBELL.—TI request the Court to find as 
follows: 

That at the time said cargo was reshipped on 
board said Steamer ‘‘Mackinaw,”’ it was in a sound 
condition, as when originally shipped on board said 
Steamship ‘‘Pleiades,’’ and was not in danger of 
loss or damage from any peril insured against [132] 
by said policy. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
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ception to said ruling as Defendant’s Exception 
No. 10. 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was at all times herein mentioned 
the law and custom of England that underwriters 
in issuing a policy of insurance on a cargo, of the 
form issued by defendant to plaintiff, do not con- 
tract with reference to the bill of lading on which 
the cargo is shipped, nor do such bills of lading be- 
come a part of the contract of insurance unless in- 
corporated therein; that said bill of lading was not 
incorporated in said policy of insurance. 

The COURT.—The insurance company is pre- 
sumed to have understood that that would be under 
some form of affreightment. 

Mr. CAMPBELL.—Undoubtedly so. It knew, as 
every other person knows, that any shipment—that 
is, itis a physical impossibilty to ship the goods with- 
out either an express or written contract of affreight- 
ment, or an implied contract of affreightment, un- 
der the rules of liabilty of common carriers. It is 
a different proposition to say that because there is 
always a contract of affreightment in the case of 
shipment that we, the Insurance Company, are 
bound by whatever terms and conditions may be in- 
serted in the bill of lading. For instance, if you 
should carry the California-Atlantic Steamship 
Company’s bill of lading to its extreme, and I feel 
confident that Mr. Frank, [183] himself, did not 
believe in it, if he did he would not have brought 
the suit which he did bring in another court; if the 
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Steamship ‘‘Pleiades’’ had stranded on the beach 
outside the Cliff House, here, and had been released 
from that stranding and had been brought into the 
port of San Francisco and had been compelled to 
discharge her cargo for the purpose of a repair that 
would have only taken two weeks’ time, under that 
bill of lading the California-Atlantic Steamship 
Company could have put that cargo on board another 
vessel, either of their own line or of another line, 
and have carried it forward to Balboa and have 
eharged and collected a second freight for it. I 
know of no case that says that our policy is to be 
governed by clauses that may be inserted in a bill of 
lading,—so many of them that they must be printed 
in fine print upon the back, in type so fine that you 
cannot read them without a microscope. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
11. 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was during all times herein men- 
tioned the law of England that an underwriter is not 
liable, under a policy of marine insurance, for a loss 
which is not proximately caused by the perils insured 
against, and, where there is a succession of causes 
which must have existed in order to produce the loss, 
the last cause only must be looked to and the others 
rejected, although the result would not have been 
produced without them; that in cases of marine in- 
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surance only the causa proxima can be regarded. 
[134] 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
12. , 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was during all times herein men- 
tioned the law of England that an underwriter on a 
policy of marine insurance on cargo is not liable for 
losses resulting from delay in the transportation of 
the insured cargo. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
13. 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was during all times herein men- 
tioned the law of England that the voluntary reship- 
ment of said cargo on said Steamer ‘‘Mackinaw”’ and 
the payment of said additional freight did not con- 
stitute a loss, charge or liability under the policy of 
insurance covering said cargo. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
14, 
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Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was during all times herein men- 
tioned the law of England that the inability of plain- 
tiff, by reason of the purpose for which said insured 
cargo was intended and the contract under which it 
was sold, to detain said insured cargo at [135] the 
port of San Francisco until the completion of the re- 
pairs to said 8. 8. ‘‘Pleiades,’’ and to then forward 
it in said steamship to destination, did not make the 
additional freight paid by plaintiff for the reship- 
ment of said cargo to destination by the Steamer 
‘*Mackinaw’’ a loss, charge or liability under the pol- 
icy of insurance covering the said cargo, as it was 
not caused by any peril insured against. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
1G 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was at all times herein mentioned 
the law of England that the inability of plaintiff, by 
reason of the nature of said cargo and the contract 
under which it was sold, to detain said cargo at the 
port of San Francisco until the completion of the 
repairs to said 8. S. ‘‘Pleiades,’’ and to then forward 
it to destination, did not make the additional freight 
paid by plaintiff for the reshipment of said cargo to 
destination by the Steamer ‘‘Mackinaw’’ a _ loss, 
charge or liability under the policy of insurance cov- 
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ering the said cargo, for it was not due to any peril 
insured against by said policy, but resulted from the 
nature of the contract of carriage entered into with 
the California-Atlantic Steamship Company, char- 
terer of the S. S. ‘‘Pleiades,’’ by which said original 
freight was prepaid, and was to be considered as 
earned, ship or goods lost or not lost at any stage of 
the entire transit. [136] 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
16, 

Mr. CAMPBELL.—I request the Court to find 
as follows: 

That it is and was during all times herein men- 
tioned the law of England that expenses incurred by 
or on behalf of an assured, under a policy of marine 
insurance, for the safety or preservation of the sub- 
ject-matter insured, other than general average and 
salvage charges, are particular charges, and that 
particular charges are not fincluded in particular 
average; that expenses incurred in forwarding to 
destination goods insured under a policy of marine 
insurance are not particular average. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
ie 

Mr. CAMPBELL.—I request the Court to find 
as follows: 
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That it is and was during all times herein men- 
tioned the law of England that particular charges are 
only recoverable from underwriters on a policy of 
marine insurance when incurred after the arising 
of a peril insured against in order to prevent such 
peril causing a loss for which the underwriters would 
be liable if it were so caused. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
18. [137] 

Mr. CAMPBELL.—I request the Court to find as 
follows: 

That it is and was during all times herein men- 
tioned the law of England that the facts that the 
nature of said cargo and the contract under which it 
was sold would render it impossible to detain said 
cargo at the port of San Francisco during the period 
required for the completion of the repairs to said 
S. S. ‘‘Pleiades,’’ and then to forward it to destina- 
tion, constituted facts material to the risk, and the 
concealment thereof from plaintiff at the time said 
policy of insurance was issued constituted the con- 
cealment of facts material to the risk and voided the 
policy. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
1), 
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Mr. CAMPBELL.—I request the Court to find 
as follows: 

That: there is no substantial evidence to support 
a finding against the defendant. } 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and nowassigns said ex- 
ception to said ruling as Defendant’s Exception No. 
20. 

Mr. CAMPBELL.—I request the Court to find 
as follows: 

That the substantial evidence will not support a 
judgment in favor of plaintiff. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
21. [138] 

Mr. CAMPBELL.—I request the Court to find as 
follows: That the substantial evidence will not sup- 
port a judgment in favor of plaintiff. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
22. 

Mr. CAMPBELL.—I request the Court to find as 
follows: That the substantial evidence will not sup- 
port a finding in favor of plaintiff. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
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ception to said ruling as Defendant’s Exception No. 
22. 

Mr. CAMPBELL.—I request the Court to find as 
follows: That there is no substantial evidence to sup- 
port a judgment in favor of the plaintiff. 

The Court thereupon denied said request and re- 
fused to make said finding, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
24. 

Mr. CAMPBELL.—I now move the Court for a 
judgment for the defendant dismissing the com- 


plaint upon the ground that the substantial evidence 


supports such judgment. 

The Court thereupon denied said motion and re- 
fused to dismiss the complaint, to which ruling of the 
Court defendant excepted and now assigns said ex- 
ception to said ruling as Defendant’s Exception No. 
25. [139] 

The Court thereupon proceeded to make its find- 
ings, and, among other things, found as follows, 
which said finding in the findings of fact of said 
Court is marked No. 2: 

That said steamer ‘‘ Pleiades’’ departed on her voy- 


age in said policy mentioned, with said 6,000 cases. 


of high explosives on board thereof, and while on 
said voyage was, on the 16th day of August, 1912, 
stranded off the coast of Mexico, and then and there, 
together with her cargo, was in danger of becoming a 
total loss; that the said plaintiff then and there aban- 
doned said cargo to said defendant, which abandon- 
ment said defendant then and there refused to ac- 
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cept; that thereafter such salvage operations were 
undertaken as resulted in the floating and saving of 
said vessel and her cargo; that the said vessel was 
then and there in such damaged condition that she 
was unable to proceed upon her said voyage, but was 
brought back to the port of San Francisco for re- 
pairs, where the said cargo was discharged into light- - 
ers; that the said repairs on said vessel were not com- 
pleted until December 27, 1912, and said steamer 
never resumed or otherwise performed said vovage, 
but said voyage was wholly abandoned by said 
steamer ; that the nature of said goods, and the pur- 
pose for which said goods were intended, would have 
rendered it unreasonable to detain them until the 
completion of repairs. 

To the making of the foregoing finding defendant 

objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 
_ The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 26. [140] 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of said 
Court is marked No. 3: 

That in order to transport the said cargo to its 
port of destination, the said plaintiff was compelled 
to, and did, on the 15th day of October, 1912, reship 
and forward the said cargo on the Steamer ‘‘ Mack- 
inaw’’ belonging to the said carrier California-At- 
lantic-Steamship Company, and transported said 
cargo therein from the port of San Francisco to the 
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port of Balboa, for which service the plaintiff was 
then and there compelled to pay, and did pay, addi- 
tional freight in the sum of four thousand and fifty 
(4,050) dollars. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no sub- 
stantial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 27. 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of said 
Court is marked No. 5: 

That it is the law of England that if, by reason of 


damage done to the ship, she cannot be repaired with-. 


out great loss of time, the master is at liberty to pro- 
cure another ship to transport the cargo to the port 
of destination; that there is no absolute obligation on 
the part of the master towards the owner of the goods 
to forward them in the original ship. [141] 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 28. 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of said 
Court is marked No. 6: 

That it is the law of England that where freight is 
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paid in advance, and the contract provides that it is 
to be considered as earned, vessel or goods lost or not 
lost at any stage of the entire transit, such freight is 
earned by the ship owner when the cargo is received 
on board, and the right of the ship owner thereto 
does not depend on the delivery of the cargo at the 
port of destination. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 29. 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of said, 
Court is marked No. 7: 

That it is the law of England, that in case of marine 
insurance on merchandise, when, in consequence of a 
peril insured against, an extra freight must be paid 
by the cargo owner to [142] bring said merchan- 
dise to the port of destination, such expense is a loss 
directly due to such peril insured against, for which 
the insurer is liable. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 

tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 30. 

The Court also found, among other things, as fol- 
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lows, which said finding in the findings of fact of said 
Court is marked No. 8: 

That under the policy and the facts admitted by the 
pleadings in the case at bar, in connection with the 
facts herein found by this Court, it is the practice 
and custom of underwriters in England to pay the 
excess of the expense to which the owner of the goods 
is put in bringing them to their destination over the 
freight originally paid, as a loss directly due to such 
peril. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 31. 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of said 
Court is marked No.9: [143] 

That under the law of England, it was not the obli- 
gation of the carrier in consideration of the original 
freight, whether prepaid or not, to complete said voy- 
age with said Steamer ‘‘Pleiades’’ upon the comple- 
tion of the repairs to said steamer, necessitated by 
such stranding, and to transport the said cargo to its 
port of destination without requiring the payment of 
the second freight therefor. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
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tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 32. 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of said 
Court is marked No. 10: 

That the reshipment and forwarding of said cargo 
on said Steamer ‘‘ Mackinaw’’ to said port of Balboa, 
and the payment of additional freight, were not vol- 
untary on the part of the said plaintiff and were 
caused by perils of the sea insured against by said 
policy, and, under the laws of England, did consti- 
tute a loss, charge and liability under the terms and 
conditions of said policy. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s objec- 
tion, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 33. [144] 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of 
said Court is marked No. 11: 

That under the law of England, if by reason of 
the specific purpose for which said goods were in- 
tended, said goods could not be detained at said port 
of San Francisco until the completion of the repairs 
of said vessel and thence forwarded in said steamer 
to the port of destination, and if upon reshipment of 
said goods to destination an additional freight was 
paid by plaintiff, such extra freight did constitute a 
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loss, charge and liability under said policy, and was 
caused by perils insured against by said policy. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s ob- 
jection, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exeeption No. 34. 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of 
said Court is marked No. 12: 

That under the law of England the payment of 
said extra freight was due to a peril insured against 
by said policy, and resulted in a loss which said 
policy did cover. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 

The Court thereupon overruled defendant’s ob- 
jection, to which ruling defendant excepted, and now 
assigns said exception to said ruling as Defendant’s 
Exception No. 35. [145] 

The Court also found, among other things, as fol- 
lows, which said finding in the findings of fact of 
said court is marked No. 13: 

That under the law of England there was no con- 
cealment by the plaintiff from the defendant of facts 
material to the risk, and said policy was not voided. 

To the making of the foregoing finding defendant 
objected upon the ground that there was no substan- 
tial evidence before the Court to support it. 
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The Court thereupon overruled defendant’s ob- 
jection, to which ruling defendant excepted, and 
now assigns said exception to said ruling as Defend- 
ant’s Exception No. 36. 

In addition to the foregoing findings, the Court 
also made the following findings, marked 1 and 4, re- 
spectively, as follows: 

1. That the said cargo was being transported in 
the said Steamer ‘‘ Pleiades’’ under a contract of car- 
riage with the California-Atlantic Steamship Com- 
pany, wherein and whereby it was provided that 
freight, whether prepared or to be collected, was to 
be considered as earned vessel or goods lost or not 
lost at any stage of the entire transit; that on the 
happening of any of the contingencies in said con- 
tract of carriage mentioned, said carriers were to 
have the right to forward said cargo to the port of 
destination on their own ships, and should receive 
extra compensation for such service, whether per- 
formed by their own vessels or those of strangers ; 
that among the contingencies so provided in said bill 
of lading were stranding, straining, and any acci- 
dents or perils of the sea. That the said plaintiff had 
prepaid the freight for the carriage of [146] said 
cargo from the port of San Francisco to the port of 
Balboa, in the sum of Four Thousand Nine Hun- 
dred and Fifty (4,950) Dollars. 

4. That the said plaintiff demanded payment of 
the said insurance company of the said sum so paid 
by it to forward the said cargo to said port of destina- 
tion, but said defendant has refused to pay the same, 
or any part thereof, and no part thereof has been 
paid. 
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The Court then made an order, with the consent 
of plaintiff, that the defendant have twenty (20) 
days within which to propose its bill of exceptions 
herein, and that the time for the settlement of said 
bill of exceptions be carried over to the next term, 
to wit, the 1915 November term, of said Court. 
Thereafter, the parties entered into a stipulation ex- 
tending defendant’s time with which to serve its 
proposed bill of exceptions to and including the 14th 
day of December, 1915, and the Court made its order 
extending the said time pursuant to said stipulation. 

Thereafter, and from time to time, the Court made 
its orders, with the consent of plaintiff, extending 
the time within which defendant might propose its 
bill of exceptions herein, and that the time for the 
settlement of said bill of exceptions be carried over 
from term to term, the last of which orders duly and 
regularly made, with the consent of plaintiff, carried 
the time and jurisdiction of said Court for the set- 
tlement of said bill of exceptions over to the present 
term in which it is now settled and allowed. [147] 

The foregoing constitute all of the proceedings 
and all of the testimony offered and received on the 
trial of said action, and now, within the time re- 
quired by law and the rules of this Court, said de- 
fendant proposes the foregoing as and for its bill of 
exceptions to the rulings of the Court made during 
the trial of the above-entitled action and to the de- 
cision of said Court, and prays that it may be settled ° 
and allowed as correct. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant. [148] 
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Stipulation as to the Correctness of the Bill of 
Exceptions. 

ITIS HEREBY STIPULATED AND AGREED 
that the above and foregoing constitutes a true and 
correct bill of exceptions in the above-entitled action, 
and that the same contains all of the proceedings 
had and all of the testimony offered and received on 
the trial of said action and all of the rulings of the 
Court made during the trial of said action, and that 
the same may be settled and allowed as and for the 
bill of exceptions to such rulings, and to the decisions 
of the Court herein. 

TRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Plaintiff. 


Order Settling, etc., Bill of Exceptions. 

The foregoing bill of exceptions now being pre- 
sented in due time and found to be correct, I do here- 
by certify that the said bill is a true bill of excep- 
tions and contains all of the proceedings had and all 
of the testimony [149] offered and received on the 
trial of the said action and all of the rulings of the 
Court made during said trial and all of the excep- 
tions of the respective parties hereto. 

WM. C. VAN FLEET, 
District Judge. [150] 


By R. C, Ward. 


Geo. E. Billings, Marine Agent. 


Countersigned Angust 7, 1912. 


Plaintiff’s Exhibit No. 1—Policy of Insurance, August 7, 1912, on Steamer ‘‘Pleiades”’ 


All Policies iaaued abroad end made 
payable tn the United Kingdom are re- 
qaired by law to bave s Government 
Btamp of one penny per £100 affixed 
within ten daya after date of receipt 
in the United Kingdom. 


No, 307264 


£ $35,000 


Warranted free of cupture, seizure 
sud detention and the consequencea 
thereef or of any attempt thereat piracy 
excepted and alse from all consequencea 
of rivets, civil commotions, hestilitics or 
warlike operations, whether before or 
after declaration of war. 


Tt is hereby agreed that the righta of 
the nakured shell not be prejudiced by 
the insertion in the bill of lading of the 
London conference rules of affreight- 
inent 1893, or of the following cleuse: 

“The act of God, perila of the sca, 
fire, barratry of the maater and crew, 
cnemies, pirates, thieves, arrest, and re- 
straint of princes, rulera and people, 
collighonn, stranding and other eccidonts 
of navigation excepted, even when oc- 
eanioned hy the negligence, default, or 
error in judgment of the pilot, mester 
mariners, or other eeryante of the ship- 
owners." 

Warranted free from averege unless 
govern! or the ahip or craft be stranded, 
xunk or burnt, each ersft or lighter be- 
ing deemed a separate Insurance. 

Underwriters notwithstanding this 
warranty to pay tor any damoge caused 
by fire or by collision with any other 
ahip or vessel or with ice or with any 
aubstance other then water and apy 
special charges for warehouse rent, re- 
shipping or furwarding for which they 
would otherwise be lisble, aluo to pay 
the insured value ef any package or 
packages which may he totally lost in 
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ORIGINAL 
CARGU“ENGLISH FORM 
FIREMAN’'S FUND INSURANCE COMPANY 
SAN FRANCISCO, CALIFORNIA 


WIIEREAS it hath been proposed to the FIREMAN’S FUND INSURANCE COMPANY by Trojga Powder 
Co. 
ag well in his or their own name as for and iu the namo and names of all and every other person or persons, 
to whom the subject matter of this poliey does may or ahall appertain in part or in all to make with tho 
said Company the Inauraoce hereinafter mentioued and described, 


Now this Poliey Witnesseth that in conaideration of the said person or persons effecting this Policy promis- 


ing to pay to the said Company the sum of One Hundred & Seventy Five and 00/100ths..... ...» DOLLARS 
as a premium at and after the rate of 14% per cent for such Inauraneo the said Company takes upon itself the 
burthen of such Inaurance to the amount of Thirty-Five Thousand and 00/100...... 5 OM O.t-0 DOLLARS 


and promises and agrees with the insured their Exeeutors, Administrators and Assigns in all respeets truly 


to perform and fulfill the Contract contained in this Policy. AND it is hereby agreed and declared that the said 


Iusuranee shall bo and is an Insttrance (Jost or not Jost) at and from San Fraociseo Bny to Balboa, 


AND it is also agreed und declared that the subject matter of this Policy aa between the Assured und the said 


Company so far as concerns this Poliey shall be aod is as follows upon $35,000—on 6000 cases Iligh explosives. 


laden (under deek) on board 
the Ship or vessel ealled the Str. “Pleiades” 

General average payable os per Foreign Statement or pcr York-Antwerp Rules af 1890 if in aecordance with the 
Contract of Affreightment Warranted that should the vessel ground within the limits of the Columbia and/or 
Willumette and/or Frascr Rivers and/or Suez Canal and/or Manchester Ship Canal or its connections and/or in 
the Kiver Mersey abeve Rock Ferry Ship, such grounding not fo be deemed a stranding, but Underwriters to pay 
for any damage which may be proved to have directly resulted therefrom. 

In the event of the vesset making any deviation or change of voyage, it is mutually agrecd that such deviation or 
change shall be heid covercd at a premium to be arranged, provided due notice be given by the assured on receipt 
of advice of such deviation or change of voyage. Including risk of craft and boats to and from the ship or ves- 
scl cach creft or boat to be deemed a separate risk. 

All questions of liability arising under this policy are to be governed by the tans and customs of England. This 
Policy is issued in duplicate. Freight warranted free from any claim consequent upon loss of time whether arising 
from a peril of the sca or otherwise. 


trana-shipment. The preecding clauses and ail clauses onnexcd hereto or stamped hereon shall control other printed conditions in- 


consistent with the same, 


AND the snid Company promises and ngrees that the Insuranee aforesaid shall commence upon the said Freight Gooda and Merchandise from the time 
when the Goods and Merchandise shall be laden on board the said Ship or Vessel Craft or Boat as aleve and continue until the said Goods and Mer- 
chandise he diseharged nud safely landed at as above AND that it shall be lawful for the aaid Ship or Vessel in the Voyage so insured as aforesaid 
to proceed and sail to and touch and atay at uny Ports or Places whatsoever without prejudice to this Insuranee AND touching the Adventures nnd 
Porils whieh the said Company is eontent to bear and docs take upon itself in the Voyage so Insurid as aforesnid they are of the Seas Men-of-War 
Vire Enemies Pirates Rovers Thieves Jettisons Letters of Mart and Counter Mart Surprisnis Takings at Sea Arrests Restraints and Detainments of all 
Kings Princes and People of what Nation Condition or Quality soever Barratry of the Master and Mariners and of all other Verils Losses and Mis- 
fortunes that have or shall come to the Iurt Detriment or Dnmage of the aforesaid subject matter of this Iosnranee or any part thereof AND in 
case of any Loss or Misfortune it shall be lawful to the Insored their Faetors Servants and Assigns to sue Inbour and travel for in nnd about the De- 
fence Sateguard ond Recovery of the aforcsnid subject matter of this Insuraoce or any purt thereof without prejudice to this Insurance the charges 
whereof the snid Company will bear in proportion to the sum hereby insured AND (it is expressly deelared and ngreed that the acts of Insurer or 
Insured in Recovering Saving or Preserving the Property Insured shalt not be eonsidered a waiver or acceptance of abandonmeot) AND it ia deelared 
and ngreed that Corn Fish Salt Saltpetre Fruit Flour Rice Seeds Hides Skins and Jfoloxses ——————————————— shal] be nnd are warranted 
free from nvernge unless genernl or the Ship be stranded sunk or burnt or unless enused by eollision with any other Stip or Veasel and that Sugar 
Tobaeeo Itemp and Flax shall be ond are warranted free from nverage uniter Five Pounda per eentum aad that all other Goods and also Ship and 
Freight shall he and arc warranted free from average under Three Pounds per eentum unless general or the Ship be stranded sunk or bornt. 

It is hereby understood and agreed that in case of elnim for lass or damage to the interest insured under this policy anme shall be reported as 
soon as goods are landed or loss known to Joseph Hadley Esq. No. I Cornhill E. C. London or Messrs. Brodriek Leiteh & Kendall No. B 1% Liver 
pool nnd London Chambers Liverpool; and that all elaims hereunder shall be pnic at the offiee of this Cumpany io San Praneiseo or at the office 
of Messrs, Brown Shipley & Company London upon certificate of loss signed by Joseph Itndley Esq. or Messrs. Brodrick Leiteh & Kendall. 

In Witness Whereof the FIREMAN'S FUND INSURANCE COMPANY has caused these presents to be signed by its duly authorized officers 


in the City or San Francisco, STATE OF CALTFoaniA, this day of 
Not valid unless ecountersigned by GEORGE E, BILLINGS, Marine Agent. 
A, M. FOLLANSBEE, Jr., 
Marine Secretary. 


one thousand nine hundred and 


WM. J. DUTTON, 
President. 
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CONDITIONS OF THIS BILL OF LADING. 


1. Ths carriers shall have liberty to transfer the goode ta und transport them by 
lighters, barges, oy any other vessel than that named, to lighter from steamer to 
stsamer and from steamer to share, or from shore to steamer, und shall have liberty 
to sail without pilats, to tow and assist vessols in nny situation, snd go to or stop 
at any port or ports en route or beyond, and to deviate, with like privilege to stop. 
It is agreed that the goods:may be lightersd, ferried vr carted to tho consignee or a 
connecting carrier in Bay of Panamn or elsewhere at the owner's risk. The 
Panama Kailrond Company will not be responsible for loss ar damage to goods or 
treasure from firs in cars, in warehouse, on wharf, or in lighters in the Bay of 
Panama. 

2. No carrier shall ha liable for delay, nor in any other respect than as ware- 
houseman, while the ssid property awnits conveyance from any point of transship- 
ment, and io case the whala ur any part of the property specifled herein be pre- 
vented by any causa from going from port in tha first steamer of the line stated, 
leaving after the arrival of such property at the port, the carrier hereunder then 
in passession is at liberty to forward said’ property by succeeding gtcamer of said 
ling, or, if deemed necessary by any other stesmer or route. 

3. Na esrrier, or the property of any, shall be liable for gold, silver, precious 
stones or metals, jewelry, or treasnre of any kind, bank notes, securities, silks, 
furs, laces, pictures, platé, china, glass pr statunry, unless bills of Iading are- signed 
therefor, in which their nature und value are expressed and extra freight expressed 
and paid for the assnmption of extraordinary risk nor for any lose or demnge 
arising from any of the following canses, viz.: fire from any cause, on land or on 
wuter, jettison, ice, freshets, finods, weather, pirates, robbers, or thieves, acts of 
God or of the country’s enemies; riots, strikes, or stoppage of labor, callisions, 
explosiong, accidents to bollera or machinery, or any-intent defect in hull, machinery 
or appurtennnces; or unseaworthiness of tho ship, even existing at time of ship- 
ment or sniling on the voyage, provided the owners have exercised due diligence 
to make the vassel seaworthy; stranding, straining, any accident on or perils of the 
seas ur other waters, or of steam vr inland navigation; restrnints of governments, 
legal process, claims of ownership by third parties, detention or uceidental delay; 
want of prapor cooperage or mending, ineufficiency of pnekage in strength or other- 
wisa, uss of hooks, rust, dampness, loss in weight, leakage, breakage, sweat, blow- 
ing, bursting of ceske or puckages from weaknese or natural causes, evaporation, 
vermin, frost, heat, smell, contact with or proximity to other goods, naturul decay, 
er exposure to wenther; nor for any act, neglect or default whatsoever of the 
pilots, masters, mariners or other servants or agents of the ateamers, or for loss 
or damage of any kind on goods packed in bales or whose bulk or nature requires 
them to ba carried on deck or on open esrs, or for tha condition of packages or 
any deficiency in the contents thereof, if receipted by the consignees ns in good 
order; or for asy injnty that may happen under eny circumstances ta, nr for the 
denth of any living creatnrs that may ba embarked, or sent for embarkation, on 
bonrd the carriers. : 

4. All liability under this Bill of Leading shall be determined on the besis of the 
actual market value of the goads at tha time of ship’s entry at port of destination, 
but ths Carriers shall not be liable for eny valne exceeding one hnndred dollars 
($100.00) U. S. Gold upon esch pncksge, unless the value exceede that amount, is 
so exprsseod in ths Bill of Lading, and extra froight paid thereon, os per tariffs; 
and shipper covenants thet such claims shall in no ense exceed $100 for loss of or 
damage to or for conversion of any ona of said packages unless a greater puckngs 
valuation be written hereon. F 

5, Explosive, infismmable, or other dangerous articles may be transported, if 
tho carrier chooses, on deck or elsewhere, and they shall, in all cases, ba at the 
owner's risk. If any sneh articles be secratly delivered to the carrier, ths shipper 
shall be responsible for any damage resulting therefrom, and such articles may be 
destroyed by tha carrier without incurring any Hability therefor. 

6. All articles nnmed in this bill of lading are subject to charges for neceasary 
coopcrags and repairs. No liability shall sexist for wrong carriage or delivery 
of goods marked with initials or imperfactly marked, unless name and address of 
consignes be given in writing at time nf shipment; such marking being agreed 
to be taken as proof of contributory negligencs, Should it be found on the cargo 
being dischnrged that goods have been landed without marks or with marke differ- 
ing from thase on the bill of lading, or with marks and numbers not distinguishable, 
tho sams ehall be eppartionsd to the differsat lotsa, and consignees shall conform 
ta snch nllotment. All claims for dames to gonde must be made and tha nature 
and sxtent thereof fully disclased, in the presences of the agent of the company 
heving the sama theo in enstody, before they are removed from the station or 
wharf. Unlesa writtan demand for damage shall be made npon the carrier liable 
therefor, or upon tho carrior which actually delivored the goods, within ten days 
after dclivary, all claims for damage shall be taken to have been waived, and no 
suit shall thereaftor be maintainable to recover the same. No agent or employce 
shall have anthority to waive euch demand. 

7. Aleo thot if tha ship is prevented by Queretine from reaching her destinn- 
tion, or making due delivery of the gonds, or is deteined at quarantine, the goods 
may ba forthwith, withont praviaus notica to shipper, owner or consignos, dis- 
charged into depots, lazarettes, hulks, crafts or lighters at the risk and expense 
of shipper, owner and consignee, all and any of them, and such discharge shall be 
deemed n full and final dalivery of the goods, all risk, respunsibility and expenses 
of ths carrier therefor, as carriers, bailoa or otherwise, onding na spon as tha 
goods nre delivered from the ehip's tackles, nnd ai) expensea thereby or therenfter 
incurred, and nll increased eost of such delivery shall be pnid hy shipper, ownor 
and consignes, all and any of them, the carrier retaining a lien on the goods thare- 
for; but should the vessel or gaods not ba admitted, or such discharge ba {mprue- 
ticeble, or ao in the master’a opinion, the cnrrier many forthwith withont previous 
notice proceed tn the nenreat safe port, ar nt ship'a option to the nenrest safo port 
to which tha ship is bound, at the risk and expanse of shipper, owner nnd con- 
aignee, all and any af them, and there land the gooda na if at the original port af 
discharge, at the risk and expense of shipper, owner and consignee, all and any 
of them, he and thay paying freight from the original port of discharge, und the 
enrrier retnining a lien on tha goods therefor nnd for nll costs, charges and expenses 
ineurred, and for all increased cost of delivery; and all risks, and expanses incurrad 
thereafter shall bs on acenunt of shipper, owner and consignes. The several ear- 
riera shall have a lien upon the goods specified in this bill of lading for all arrear- 
ngas of freight and charges dna by the same owners or consignees on other goods. 
In ease of lose, datriment or damage tn tha goods or delay in the transportation 
thereof, imposing any liability hereunder, the carrier in whase nactun) enatody 
they were at tha tima of such toss, damage, detriment or delay, shall alone he 
responsible therefor. The receipt of any carrier for (he goade shall be primn-facia 
avinenee of the condition in which he received them in u auit ngainat any other 
carrier. Nona of the cnrriers nnder this bill of leding will ba reaponsible for 
detariorntion or damngo to eargo caused by fumigntion or disinfection ordered by 
the sanitary authorities. 

8. When tha Inndlng, transport, trnneshipment or delivery is prevented in conse- 
quenco of ica, weather, epidemic, quaruntioe, sanitary measures, blocknda, war, 
sedition, strikes, tronbles, labor agitatione, and all annlogous cireumstances what- 
aver, tha Captain, tha Cnmpany or the Aganta ehall be entitled to load, dischargo, 
traneship, put into warehouse or quarantine depot, or into a lighter, hulk or ernft, 
and to detiver all or any part of the goods, whather the terminne of the yoynga or 
not, and nll riske whatsoever, and all expenses of transshipment or wnarahnnsing 
of Cuatoma, including Surtnxe d'Entre Pot, and all extra exponses of whatsoever 
kind ineurred {n coneacquenee of the abova circnmstances will be entiraly for 


account of the shipper, conaignee or party claiming the gvods; even (hough some 
part of such extra expenses may be occasioned by the fault of tha Captuin or ship- 
owner; the Master aad Owner being diseharged from all responsibility on tha 
goods. being placed in charge of the Custom Housa or any Mercantile Agent or 
‘onsul. 

9. The goods shall be received by the owner or eonsigoea at tha station nr wharf 
of the carrier at tha ultimate point of delivery, in lots or parts of lats, and if not 
taken away within twenty-four hours after arrivsl may, at the option of the deliv- 
ering carrisr, be sent to a warehouse, or be permitted to lie where landed, all at 
the expense and risk of tha shipper, owner or consigose. If no address of a 
person at the ultimata point of delivery, immediately entitled to auch delivery be 
disclosed by this bill of leding, the same must be furnished by the shipper, owner 
or consignee, in writing, to the terminal carrier, befors the time at which in ordinary 
eoursa of transportation the goods should arrive at such point. A feilure to do 
this or remove the goads within twanty-four hours after thsir arrival shall, in 
case of any subsequent loss of or Injury tn the latter, be trented as conclusive pronuf 
of negligence on the part of the shipper, owner pvr ennsignee, which contributed 
to such loss or injury. Negligence ahall not be presumed as against any carrier 
under this bill of Jading, and no liability ehall exist therefor without actual and 
affirmative proof thereof, <a —= 

10. If destination is n seaport, the ship may commence discharging immediately 
on arrival and discharge continuousty, the Collector of the Port being hereby 
authorized to grant no general order for dischnrga immediately on arrival. Goods 
to be delivered nt ship's tackles, and all chnrges from thence, including quay 
axpounees, weighing, and delivering to be borns by consignee. If the goods be not 
tuken by the consigi’e within such time as Is provided by tha regnintions of the 
port of discharge, they may by the carrier be sent to stores, permitted to lie where 
landed, or returned to the port of shipment, at the expense and risk of the owner, 
shipper ar consignec. 

1i, Oarga for Callno ta be delivered tn ths Custom House or Muella Darsens, 
undor raceipt, which receipt will rotieve the carrier from all reaponsibility. Fivo 
shillings per ton extra will be charged on all goode landed by the Muelle Darsena 
Co, at Callno, but tha Stenmship Coens responsibility shall ecase immedintsly 
the goods have left the steamer’s tackle. In tha other ports of Snuth America, 
and in ths ports of Centre! America and Mexico, the cargo will be discharged by 
the agent of thse carrier, for account and risk of owners of the goods, the landin 
charges being for their account, and ths urticles named, in this bill af ladiog shatl 
bs taken eway by the consignee thsrcof immediately nfter the arrival of the stanmer 
at the port of destination, or tha sams may be stored at the expensa and risk of 
the owner, shipper ar consignee thareof, ar carriad forward to stesmer’s destination 
and Innded on her return for account and at the risk and expenss of whom it may 
concern, In cays the eurf or atato of the weather or othar conditions upon the 
arrival of the steamer, shall be such as to render it, in the judgment of the 
Captain, impracticable to land goods at tha ports to which they are destined, or if, 
from delay or negleet of tha consignses, or other causes, the goods or nny part 
thereof, be not trnnsshipped, taken from alongside or landed at any port, the ssme 
may be discharged into quarantine depot, or into a lighter, hulk or craft, or be 
taken to convenient port, nnd be trangshipped, or iaidenl and stored snd reshipped, 
or retained an board, and be forwarded or delivsrod on a subsequent oppor- 
tunity, in either case at the risk and expense of the consignee and/or owner of 
the goods. It is also oxpressty stipulated and agreed that the within described 
freight ehall not be landed without the proper parmission of the Custom House 
nuthorities of tha port of destinntian, and if the consignees fail to obtain this, the 
cargo shall be conveyod back to Ancon for their account and risk at regular through 
rates. It is understood and agreed thst all charges damanded of the stcamer 
for Innding this enrgo shall ba pnid hy the consignaos of snme. The carriers are 
not responsibla in respect of goods for France for any Surtaxe d’Entre Pot. In 
the svent of the goods being consigned with optinn of delivary at nnother port 
than the port of consignment named hereon, the part nf dolivery selected 1s to 
he declared at the first of said porta called at by tho stoamer, within one hour 
from the time of the steamer's arrival at thnt port, nailing such declarstion, the 
carriars reserve to themselves the right to discharge the goods at’ the port of 
consignment, such goods thereafter to be at tho risk and oxpenss of ths consignecs 
or ownsra of the goods. 

12. In case of the blockade ovr Interdict of tha port of delivery or transship- 
ment, or if, without such blockade or intardiet, the entering of the port should be 
considered by the Mnster unsafe by renson of diseace, war, or disturbances, he is 
ta have the option of landing the goods at eny other port which he may consider 
safe, at shipper’s or consignee's rlsk and expense; and on the gnods-heing pleced 
in charge of the Custom House nor any mercantile agent or consul, nnd a letter 
pe put into the oat addressed to the shipper or consignea if namad, statiag 
the anding and with whem deposited, the goods to be at shipper’s or consignee’s 
visk nod sxpense, and the mastor and owner discharged from all responsibility. 
Tho Celifornia-Atlantic Stenmehip Company reserves the right, in event of any 
troubla arising betwoen tha Compuny and any af the Central American Republics, 
to store the cargo at the risk and expenses of owner, shipper, and/nr consignee 
until such tima as it may be convenient to carry the aame forward for dellvary. 

18. Carrier shall havs o lien on said property for all fines imposed nn it and 
fnr all expense to it resnlting from shipper’s failura to furnish proper Consular or 
Custom Housa papers in dna tima or resniting fram ather errors or omissions of 
shippers, and all such fines and expenses ahall be reimbursed ta Carrier by con- 
signea befora se}d property shall be dalivered to him. 

14, It ie mgreed that the proparty covered by this bill of Inding is subject to 
all eonditions exprasaed in the regular farms of bills of Inding io use by the can- 
neeting steamehip company at time of ehipment, nad to all loeal rules and regula- 
tions nt port of destination not expressly provided for by tha clauses herein. 

15. It is agreed that thia bill of lading, duly andoread, shnll bo given up to tha 
Inat carrier, if required, in sxchanga for delivery order. 

16, That merchandise on whart or ia warehonse awniting shipment, transship- 
ment or delivery ha at owner's risk of logs or damage by fire, flood and/or the 
giving away or falling or deetruction in whole or part of the warehouse or the 
wharf or any strncturs thareon, oot happening through the fault or negligenea of 
cnrrier or rapresentativa. 

17. It is expressly stipulated nnd agreed that the Califarnin-Atlantic Steamship 
Company shall not be liabla far destruetion uf or damage to goods by fire while 
upon its vessel, or bafora losding thereon ar eftor unloading the same therefrom, 
unlege euch fire ie cansed by tha design or neglect of scid Company. 

18. In thea event of any cargo being necepted and enrried with freight chargas 
to collect at dastinetion, end {f through insufficieney of containers or any other 
enuss whntsoever, such Carga or any part thereof ia refused by tho connecting 
earrisre, and the Carrier having snch Cargo in pogsession at the time of euch 
refusal is compelled to return the anme to the pnrt of origin or otherwise dispose 
of the same, all freight and other charges and all expeneea of every nature whnt- 
ever, that may be reasonably Incurred in tha rehandling and/nr diseharga af said 
Cargo, shall be o« chnrga and lien upon and againet said Ourgo, payable by the 
Shipper, Owner and/or Oonsignea, prior to taking delivery or effacting reship- 
ment of ench Cargo, 

19. It le further mutually ngread that nli questions nrising under thia bill of 
lading ara to ba govarned by the lawe of ths country of the cerrier to whose acta 
auch queetiona ara attributable. 
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Plaintiff’s Exhibit No. 3—Notice of Abandonment 
August 29, 1912, Trojan Powder Co. to 
Fireman’s Fund Insurance Co. 


PLAINTIFE’S EXHIBIT No. 3. 
NOTICE OF ABANDONMENT. 
To the Fireman’s Fund Insurance Company of 
San Francisco. 
Gentlemen :— 

Please take notice: That the Trojan Powder 
Company insured in the sum of Thirty-five Thou- 
sand 00/100 Dollars under your policy No. 307264, 
dated August 7th, 1912, on Six Thousand cases High 
Explosives laden on board the Ship or vessel called 
the Steamer ‘‘Pleiades,’’ hereby abandons the said 
Six Thousand cases High Explosives laden on said 
vessel to your Company and claims of you as for a 
total loss under said policy. 

The foregoing abandonment is made because the 
said Steamer ‘‘ Pleiades’’ laden with said explosives 
on or about the 16th day of August, 1912, while on a 
voyage from San Francisco Bay to Balboa was 
wrecked at or near Cape San Lazaro—Lower Cali- 
fornia as the result of which the said Six Thousand 
cases of High Explosives became and are a total loss. 

Dated, San Francisco, August 29, 1912. 

TROJAN POWDER COMPANY, 
By W. P. Mulhern, 
Manager. 


[Endorsed]: Filed Jul. 30, 1917. Walter B. Mal- 
ing, Clerk. [153] 
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In the Mstrict Court of the United States, in and for 
the Northern District of California, Second MN- 


vision. 
No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Defendant. 


Petition for Allowance of Writ of Error. 

Fireman’s I'und Insurance Company, a corpora- 
tion, defendant in the above-entitled cause, feeling 
itself aggrieved by the decision of the court and the 
judgment entered herein on the 21st day of October, 
1915, comes now by Ira A. Campbell, its attorney, 
and petitions said court for an order allowing said de- 
fendant to prosecute a writ of error to the Honor- 
able the United States Circuit Court of Appeals for 
the Ninth Circuit, under and according to the laws 
of the United States in that behalf made and pro- 
vided, and also that an order be made fixing the 
amount of security which the said defendant shall 
give and furnish upon such writ of error, and that 
upon the giving of such security all further proceed- 
ings in this court be suspended and stayed until the 
determination of said writ of error by the said United 
States Circuit Court of Appeals for the Ninth Cir- 
euit. 
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And your petitioner will ever pray. 
JRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant and Petitioner. 
[ Endorsed]: Filed Dec. 17, 1915. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [154] 


Inthe District Court of the United States, in and for 
the Northern District of California, Second Di- 


VISLON. 
No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Defendant. 
Assignment of Errors. 

Comes now Fireman’s Fund Insurance Company, 
a corporation, defendant herein, and makes and files, 
the following assignment of errors upon which it will 
rely in the prosecution of its writ of error in the 
above-entitled cause. 

I. 

The above-entitled court erred in holding and de- 
ciding that plaintiff was entitled to a judgment in 
the sum of $4,050, and interest from the 15th day of 
October, 1912. 

Ui. 

The above-entitled court erred in holding and de- 

ciding that the steamer ‘‘Pleiades’’ never resumed, 
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or otherwise performed, her voyage, and that the 
said voyage was wholly abandoned by said steamer. 
gH 

The above-entitled court erred in holding and de- 
ciding that the nature of the goods in question and 
the purposes for which said goods were intended 
would have rendered it unreasonable to have de- 
tained said goods until the completion of repairs. 

IV. 

The above-entitled court erred in holding and de- 
ciding that because of a peril insured against by said 
defendant, the plaintiff was compelled to reship and 
forward the cargo in question [155] on the 
steamer ‘‘Mackinaw,’’ belonging to the California- 
Atlantic Steamship Company, and pay therefor ad- 
ditional freight in the sum of $4,050. 

V. 

The above-entitled court erred in holding and de- 
ciding that the additional freight paid by said plain- 
tiff to the said carrier, California-Atlantic Steam- 
ship Company, for the transportation of said cargo 
to destination was caused and occasioned by the 
terms of a contract entered into by and between said 
earrier and plaintiff of which contract said defend- 
and had no notice. 

VI. 

The above-entitled court erred in holding and de- 
ciding that it is the law of England that in case of 
marine insurance on merchandise, when in conse- 
quence of a peril insured against, an extra freight 
must be paid by the cargo owner to bring said mer- 
chandise to the port of destination, such expense is a 
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loss directly due to such peril insured against for 
which the insurer is liable. 
VII. 

The above-entitled court erred in holding and de- 
ciding that under the policy and the facts admitted 
by the pleadings in this cause, in connection with the 
facts found by said court, it is the practice and cus- 
tom of underwriters in England to pay the excess 
of the expense to which the owner of the goods is 
put in bringing them to their destination over the 
freight originally paid as a loss directly due to such 
peril. 

VIL. 

The above-entitled court erred in not holding and 
deciding that because of the fact that the original 
freight paid by said plaintiff for the carriage of said 
cargo to destination was $4,950, and the second 
freight paid by said plaintiff for the transportation 
of said cargo to destination was the sum of $4,050, 
there was no excess [156] of freight paid by 
plaintiff over and above the expense necessary to 
carry said cargo to destination if no peril had inter- 
vened., 

IX. 

The above-entitled Court erred in holding and de- 
ciding that under the law of England, it was the 
obligation of the carrier, in consideration of the 
original freight, whether prepaid or not, to complete 
said voyage with said steamer ‘’ Plelades’’ upon the 
completion of the repairs to said steamer necessi- 
tated by such stranding and to transport the said 
cargo to its port of destination without requiring 
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the payment of the second freight therefor. 
xX. 

The above-entitled Court erred in holding and de- 
ciding that the reshipment and forwarding of said 
cargo on said steamer ‘‘Mackinaw”’ to said port of 
Balboa, and the payment of additional freight were 
not voluutary on the part of said plaintiff, and were 
caused by perils of the sea insured against by said 
policy and under the law of England did constitute 
a loss, charge and hability under the terms and con- 
ditions of said policy. 

| XI. 

The above-entitled Court erred in not holding and 
deciding that the payment of a second freight to the 
said carrier for a transshipment and forwarding of 
said cargo to destination in another vessel was 
caused by the provisions of the contract entered into 
by and between the plaintiff and the purchaser of 
said cargo, of which said contract defendant had no 
notice. 

XII. 

The above-entitled Court erred in holding and 
deciding that under the law of England, if by rea- 
son of the specific purpose for which said goods were 
intended, said goods could not be detained at said 
port of San Francisco until the completion of the 
repairs [157] of said vessel, and hence forwarded 
in said steamer to said port of destination, and if 
upon reshipment of said goods to destination, an 
additional freight was paid by plaintiff, such extra 
freight did constitute a loss, charge and liability 
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under said policy, and was caused by perils insured 
against by said policy. 
XIII. 

The above-entitled Court erred in holding and 
deciding that under the law of England the payment 
of said extra freight was due to a peril insured 
against by said policy and resulted in a loss which 
said policy did cover. 

XIV. 

The above-entitled Court erred in holding and 
deciding that under the law of England there was no 
concealment by the plaintiff from the defendant of 
the facts material to the risk, and said policy was not 
voided. 

WV: 

The above-entitled Court erred in not holding and 
deciding that the stranding of the S. S. ‘‘Pleiades’’ 
was not the proximate cause of the second or addi- 
tional payment of freight by said plaintiff to the 
said California-Atlantic Steamship Company. 

XV 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by 
defendant, that the S. S. ‘‘Pleiades’’ was operated 
by the California-Atlantic Steamship Company, and 
while on said voyage with said insured cargo on 
board, and on the 16th day of August, 1912, stranded 
on the coast of Mexico, and was thereafter released 
with plaintiff’s said cargo still on board in an un- 
damaged condition, and returned to the port of San 
Francisco, where said cargo was stored in lighters, 
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said steamship was repaired, and on the 27th day 
of December, 1912, was redelivered to the California- 
Atlantic Steamship Company; that said California- 
Atlantic [158] Steamship Company went into 
bankruptcy about January first or second, 1913; that 
said steamship did not complete said voyage, which 
said request to so find is set forth in defendant’s 
exception No. 6. 
OVA: 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that plaintiff reshipped said cargo in sound 
condition from San Francisco to Balboa on the 15th 
day of October, 1912, on board the steamer ‘* Macki- 
naw,’’ operated by the California-Atlantic Steam- 
ship Company; that it was necessary to forward said 
cargo at that time because, under the contract of sale 
if it were not delivered within a certain time, plain- 
tiff was subject to a penalty of one-tenth of one per 
eent per day, and was liable to have the shipment 
refused by the purchaser upon the condition that the 
contract of sale provided for such delivery within 
such time, which said request to so find is set forth 
in defendant’s exception No. 7. 

XVIII. 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by 
defendant, that the reshipment of said cargo from 
San Francisco to Balboa on board the steamer 
‘‘Mackinaw”’ was voluntary on the part of plaintiff, 
and was not caused by any perils insured against 


od 
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by said policy, but was made to avoid the penalties 
of the contract of sale of said cargo, which said re- 
quest to so find is set forth in defendant’s exception 
No. 8. 

XK. 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that at the time said cargo was reshipped 
on board said steamer ‘‘Mackinaw’’ [159] it was 
in as sound condition as when originally shipped on 
board said steamship ‘‘Pleiades,’’? and was not in 
danger of loss or damage from any peril insured 
against by said policy, which said request to so find 
is set forth in defendant’s exception No. 9. 

DONG 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was at all times herein men- 
tioned the law and custom of England that under- 
writers in issuing a policy of insurance on a e¢argo, 
of the form issued by defendant to plaintiff, do not 
contract with reference to the bill of lading on which 
the cargo is shipped, nor do such bills of lading be- 
come a part of the contract of insurance unless in- 
corporated therein; that said bill of lading was not 
incorporated in said policy of insurance, which said 
request to so find is set forth in defendant’s excep- 
tion No. 10. 

XXI. 

The above-entitled Court erred in not holding and 

deciding, and in refusing to find as requested by de- 
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fendant, that it is and was during all times herein 
mentioned the law of England that an underwriter 
is not liable, under a policy of marine insurance, 
for a loss which is not proximately caused by the 
perils insured against, and, that where there is a 
succession of causes which must have existed in 
order to produce the loss, the last cause only must 
be looked to and the others rejected, although the 
result would not have been produced without them; 
that in cases of marine insurance only the causa 
proxima can be regarded, which said request to so 
find is set forth in defendant’s exception No. 11. 
XXII. 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was during all times herein 
mentioned the law of England that [160] an un- 
derwriter on a policy of marine insurance on cargo 
is not liable for losses resulting from delay in the 
transportation of the insured cargo, which said re- 
quest to so find is set forth in defendant’s exception 
No. 12. 

OLY, 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was during all the times 
herein mentioned the law of England that the volun- 
tary reshipment of said cargo on said steamer 
‘‘Mackinaw’”’? and the payment of said additional 
freight did not constitute a loss, charge or liability 
under the policy of insurance covering said cargo, 
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which said request so to find is set forth in defend- 
ant’s exception No. 13. 
DOO 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was during all times herein 
mentioned the law of England that the inability of 
plaintiff, by reason of the purpose for which said 
insured cargo was intended and the contract under 
which it was sold, to detain said insured cargo at 
the port of San Francisco until the completion of 
the repairs to said S. S. ‘‘ Pleiades,’’ and to then for- 
ward it in said steamship to destination, did not 
make the additional freight paid by plaintiff for 
the reshipment of said cargo to destination by the 
steamer ‘‘ Mackinaw’’a loss, charge or liability under 
the policy of insurance covering the said cargo, as 
it was not caused by any peril insured against, which 
said request to so find is set forth in defendant’s ex- 
ception No. 14. 

XXVI. 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was at all times herein men- 
tioned the law of England that [161] the inability 
of plaintiff, by reason of the nature of said cargo 
and the contract under which it was sold, to detain 
said cargo at the port of San Francisco until the 
completion of the repairs to said 8. 8. ‘‘Pleiades,”’ 
and to then forward it to destination, did not make 
the aditional freight paid by plaintiff for the re- 
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shipment of the said cargo to destination by the 
steamer ‘‘Mackinaw’”’ a loss, charge or liability under 
the policy of insurance covering the said cargo, for 
it was not due to any peril insured against by said 
policy, but resulted from the nature of the contract 
of carriage entered into with the California-Atlantic 
Steamship Campany, charterer of the S. 8. ‘‘Ple- 
iades,’’ by which said original freight was prepaid, 
and was to be considered as earned, ship or goods 
lost or not lost at any stage of the entire transit, 
which said request to so find is set forth in defend- 
ant’s exception No. 15. 
XXVIII. 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was during all times herein 
mentioned the law of England that expenses in- 
curred by or on behalf of an assured, under a policy 
of marine insurance, for the safety or preservation 
of the subject matter insured, other than general 
average and salvage charges, are particular charges, 
and that particular charges are not included in gen- 
erl average; that expenses incurred in forwarding 
to destination goods insured under a policy of ma- 
rine insurance are not particular average, which said 
request to so find is set forth in defendant’s excep- 
tion No. 16. 

XXVIII. 

The above-entitled Court erred in not holding and 
deciding, and in refusing to find as requested by de- 
fendant, that it is and was during all times herein 
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mentioned the law of England that [162] partic- 
ular charges are only recoverable from underwriters 
on a policy of marine insurance when incurred after 
the arising of a peril insured against in order to pre- 
vent such peril causing a loss for which the under- 
writers would be liable if it were so caused, which 
said request to so find is set forth in defendant’s ex- 
ception No. 17. 
XXIX. 

The above-entitled court erred in holding and de- 
ciding, and in refusing to find as requested by de- 
fendant, that it is and was during all the times 
herein mentioned the law of England that the facts 
that the nature of said cargo and the contents under 
which it was sold would render it impossible to de- 
tain said cargo at the port of San Francisco during 
the period required for the completion of the repairs 
to said S. S. ‘‘Pleiades,’’ and to then forward it to 
destination, constituted facts material to the risk, 
and the concealment thereof from plaintiff at the 
time said policy of insurance was issued constituted 
the concealment of fact material to the risk and 
voided the policy, which said request to so find is 
set forth in defendant’s exception No. 18. 

P.O.O8 

The above-entitled court erred in refusing to make 
a finding, as requested by defendant, that there is no 
substantial evidence to support a finding against de- 
fendant as set forth in defendant’s exception No. 19. 

DOO. 

The above-entitled court erred in refusing to make 

a finding, as requested by defendant, that there is no 
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substantial evidence to support a judgment against 
defendant as set forth in defendant’s exception 
No. 20. 

XXXII. 

The above-entitled court erred in refusing to make 
a [163] finding, as requested by defendant, that 
the substantial evidence will not support a judgment 
in favor of plaintiff as set forth in defendant’s ex- 
ception No. 21. 

VOOM AU 

The above-entitled court erred in refusing to make 
a finding, as’ requested by defendant, that the sub- 
stantial evidence will not support a finding in favor 
of plaintiff as set forth in defendant’s exception 
No. 22. 

EXXON 

The above-entitled court erred in refusing to make 
a finding, as requested by defendant, that there is no 
substantial evidence to support a Judgment in favor 
of.the plaintiff as set forth in defendant’s exception 
No. 28. 

XXXV. 

The above-entitled court erred in denying the mo- 
tion of defendant for an order dismissing the com- 
plaint, which motion was made upon the ground that 
the substantial evidence supports such order or judg- 
ment as set forth in defendant’s exception No. 24. 

DOO OL 

The above-entitled court erred in overruling de- 
fendant’s objection to the offer by plaintiff of the 
contract of affreightment upon the ground that said 
contract of affreightment is incompetent, irrelevant 


vs. Trojan Powder Company. 220 


and immaterial and not binding upon the Insurance. 
Company in any of the matters which are affected 
by the issues in this case, which said objection is 
more particularly referred to by defendant’s excep- 
tion No. 1. 

XXXVI. 

The above-entitled court erred in overruling de- 
fendant’s objection to the question propounded to 
the witness W. P. Mulhern covered by defendant’s 
exception No. 2, as follows: [164] 

‘*Q. Do you know whether the vessel ever went 
out on that voyage? 

Mr. CAMPBELL.—We object to that question as 
being irrelevant and immaterial.”’ 

The Court thereupon overruled defendant’s said 
objection, to which defendant excepted, and defend- 
ant now assigns said exception to said ruling as de- 
fendant’s exception No. 2. 

XXXVITI. 

The above-entitled court erred in overruling de- 
fendant’s objection to the offer by plaintiff of the 
notice of abandonment, and in refusing to strike out 
said notice of abandonment, which said objection 
and motion is more particularly referred to by de- 
fendant’s exception No. 3. 

XXXIX. 

The above-entitled court erred in overruling de- 
fendant’s objection to the admission in evidence of 
the case of Pophan v. St. Petersburg Insurance Com- 
pany, 10 Com. Cas. 31, upon the ground that said 
case is founded upon a form of policy which contains 
an express clause covering forwarding charges, the 
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clause in the policy in question being entirely dis- 
tinct and different from the clause in the policy now 
under consideration, to which order in overruling 
said objection defendant excepted and now assigns 
said exception to said ruling as defendant’s excep- 
tion No. 4. 

XL. 

The above-entitled court erred in denying defend- 
ant’s motion to strike out the evidence contained in 
the case of Pophan v. St. Petersburg Insurance 
Company, 10 Com. Cas. 31, which motion was made 
upon the grounds that the said case is immaterial, 
irrelevant and incompetent because the policy in said 
case contained a clause expressly covering forward- 
ing, landing and warehouse expenses, which said mo- 
tion is more particularly referred to by defendant’s 
exception No. 5. [165] 

XI. 

The above-entitled court erred in denying defend- 
ant’s motion to strike out the evidence contained in 
the case of Pophan v. St. Petersburg Insurance 
Company, 10 Com. Cas. 276, which motion was made 
upon the ground that the said case is immaterial, 
irrelevant and incompetent because the policy in said 
case contained a clause expressly covering forward- 
ing, landing and warehouse expenses, which said 
motion is more particularly referred to by defend- 
ant’s exception No. 25. 

XLII. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that said steamer ‘‘ Pleiades’’ departed on her voy- 
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age in said policy mentioned, with said 6,000 cases 
of high explosives on board thereof, and while on 
said voyage, was on the 16th day of August, 1912, 
stranded off the coast of Mexico, and then and there, 
together with her cargo, was in danger of becoming 
a total loss; that the said plaintiff then and there 
abandoned said cargo to said defendant, which aban- 
donment said defendant then and there refused to 
accept; that thereafter such salvage operations were 
undertaken as resulted in the floating and saving of 
said vessel and her cargo; that the said vessel was 
then and there in such damaged condition that she 
was unable to proceed upon her said voyage, but was 
brought back to the port of San Francisco for re- 
pairs, where the said cargo was discharged into 
lighters; that the said repairs on said vessel were 
not completed until December 27, 1912, and said 
steamer never resumed or otherwise performed said 
voyage, but said voyage was wholly abandoned by 
said steamer; that the nature of said goods, and 
the purpose for which said goods were intended, 
would have rendered it unreasonable to detain them 
until the completion of repairs, [166] which said 
objection is more particularly referred to by defend- 
ant’s exception No. 26. 
XLII. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that in order to transport the said cargo to its port 
of destination, the said plaintiff was compelled to, 
and did, on the 15th day of October, 1912, reship and 
forward the said cargo on the Steamer ‘‘ Mackinaw’’ 
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belonging to the said carrier California-Atlantic 
Steamship Company, and transported said cargo 
therein from the port of San Francisco to the port of 
Balboa, for which service the said plaintiff was then 
and there compelled to, and did pay, additional 
freight in the sum of Four Thousand and Fifty 
(4,050) Dollars, which said objection is more par- 
ticularly referred to by defendant’s Exception No. 
Dike 
XLIV. 
_ The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that it is the law of England that if, by reason of 
damage done to the ship, she cannot be repaired with- 
out great loss of time, the master is at liberty to pro- 
eure another ship to transport the cargo to the port 
of destination ; that there is no absolute obligation on 
the part of the master towards the owner of the 
goods to forward them in the original ship, which 
said objection is more particularly referred to by de- 
fendant’s exception No. 28. 
XLV. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that it is the law of England that where freight is 
paid in advance, and the contract provides that it is 
to be considered as earned, vessel or goods [167] 
lost or not lost at any stage of the entire transit, such 
freight is earned by the ship owner when the cargo is 
received on board, and the right of the ship owner 
thereto does not depend on the delivery of the cargo 
at the port of destination, which said objection is 
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more particularly referred to by defendant’s excep- 
tion No. 29. 
XLVI. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that it is the law of England, that in case of marine 
insurance on merchandise, when, in consequence of a 
peril insured against, an extra freight must be paid 
by the cargo owner to bring said merchandise to the 
port of destination, such expense is a loss directly due 
to such peril insured against for which the insurer is 
liable, which said objection is more particularly re- 
ferred to by defendant’s exception No. 30. 

DU NBLE 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that under the policy and the facts admitted by the 
pleading in the case at bar, in connection with the 
facts herein found by this court, it is the practice 
and custom of underwriters in England to pay the 
excess of the expense to which the owner of the goods 
is put in bringing them to their destination over the 
freight originally paid, as a loss directly due to such 
perils, which said objection is more particularly re- 
ferred to by defendant’s exception No. 31. 

XLVIII. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that under the law of England, it was not the obliga- 
tion of the carrier in consideration of the original 
freight whether prepaid or not, to complete said 
[168] voyage with said Steamer ‘‘Pleiades’’ upon 
the completion of the repairs to said steamer necessi- 
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tated by such stranding and to transport the said 
cargo to its port of destination without requiring the 
payment of the second freight therefor, which said 
objection is more particularly referred to by defend- 
ant’s exception No. 32. 

XLIX. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that the reshipment and forwarding of said cargo on 
said steamer ‘‘Mackinaw”’ to said port of Balboa, 
and the payment of additional freight, were not vol- 
untary on the part of said plaintiff, and were caused 
by perils of the sea insured against by said policy, 
and under the laws of England did constitute a loss, 
charge and liability under the terms and conditions 
of said policy, which said objection is more particu- 
larly referred to by defendant’s exception No. 33. 

L. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that under the law of England, if, by reason of the 
specific purpose for which said goods were intended, 
said goods could not be detained at said port of San 
Francisco until the completion of the repairs of said 
vessel, and thence forwarded in said steamer to the 
port of destination, and if upon reshipment of said 
goods to destination an additional freight was paid 
by plaintiff, such extra freight did constitute a loss, 
charge and liability under said policy, and was caused 
by perils insured against by said policy, which said 
objection is more particularly referred to by defend- 
ant’s exception No. 34. 
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LI. 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that, under the law of [169] ‘England, the pay- 
ment of said extra freight was due to a peril insured 
against by said policy, and resulted in a loss which 
said policy did cover, which said objection is more 
particularly referred to by defendant’s exception No. 
30. 

eel 

The above-entitled court erred in overruling de- 
fendant’s objection to the court making the finding 
that, under the law of England, there was no conceal- 
ment by the plaintiff from the defendant of facts 
material to the risk, and said policy was not voided, 
which said objection is more particularly referred to 
by defendant’s exception No. 36. e 

WHEREFORE, the defendant and plaintiff in 
error herein prays that the judgment of the above- 
entitled court be reversed. 

Dated: San Francisco, December 14, 1915. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 

Attorneys for Defendant and Plaintiff in Error. 


[Endorsed]: Filed Dec. 17, 1915. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [170] 
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In the District Court of the United States, in and 
for the Northern District. of California, Second 
Division. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 
Order Allowing Writ of Error. 

Upon motion of Iva A. Campbell, Esq., attorney 
for the above-named defendant, and upon filing a 
petition for a writ of error and an assignment of 
errors, 

IT IS ORDERED that a writ of error be and it is 
hereby allowed to have reviewed in the United States 
Cireuit Court of Appeals for the Ninth Circuit the 
judgment heretofore entered herein, and that the 
amount of bond on said writ of error be and the same 
is hereby fixed at Seven Thousand Five Hundred & 
no/100 ($7,500) Dollars, said bond to serve as a cost 
bond and a supersedeas bond on said writ of error. 

WM. C. VAN FLEET, 
District Judge. 


[Endorsed]: Filed Dec. 17, 1915. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [171] 
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In the District Court of the United States, in and 
for the Northern District of Caltfornia, Second 
Dwision. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Defendant. 


Bond on Writ of Error. 

KNOW ALL MEN BY THESE PRESENTS: 

That we, Fireman’s Fund Insurance Company, a 
corporation, as principal, and Fidelity and Deposit 
Company of Maryland, a corporation organized 
under the laws of the State of Maryland, as surety, 
are held and firmly bound unto Trojan Powder Com- 
pany, a corporation, plaintiff, in the above-entitled 
action, in the full and just sum of Seven Thousand 
Five Hundred & no/100 ($7,500) Dollars, lawful 
money of the United States, to be paid to said plain- 
tiff, Trojan Powder Company, a corporation, to 
which payment well and truly to be made we bind 
ourselves, and each of us, jointly and severally, and 
our and each of our heirs, successors, representatives 
and assigns, firmly by these presents. 

Sealed with our seals and dated this 17th day of 
December, 1915. 

WHEREAS the above-named defendant, Fire- 
man’s Fund Insurance Company, a corporation, has 
sued out a writ of error in the United States Circuit 
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Court of Appeals in and for the Ninth Circuit, to re- 
verse the Judgment entered in the above-entitled ac- 
tion in favor of the plaintiff therein, and against the 
defendant therein, for the sum of Four Thousand and 
Fifty (4050) Dollars, interest and costs. 

NOW, THEREFORE, the condition of this obli- 
gation is such that if the above-named Fireman’s 
Fund Insurance Company, a corporation, [172] 
shall prosecute such writ of error to effect and answer 
all damages and costs if it shall fail to make good 
said plea, then this obligation shall be void, otherwise 
to remain in full force and effect. 

IN WITNESS WHEREOF said Fireman’s Fund 
Insurance Company, a corporation, has caused its 
name to be hereunto subscribed and its corporate seal 
to be hereunto affixed by its officers thereunto duly 
authorized, and said Fidelity and Deposit Company 
of Maryland, has caused its name to be hereunto sub- 
scribed and its corporate seal to be hereunto affixed 
by its officers thereunto duly authorized, this 17th 
day of December, 1915. 

[Seal] 

FIREMAN’S FUND INSURANCE COM- 
PANY, 
By W. A. FOLLANSBEE, Jr., 
Marine Secretary. 
FIDELITY AND DEPOSIT COMPANY 
OF MARYLAND, 
By GUY LEROY STEVICK, (Seal) 
Attorney in Fact. 
Attest: EDWIN C. PORTER, 
Agent. 
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The within bond is hereby approved this 17th day 
of December, 1915. 
WM. C. VAN FLEET, 
Judge. 


[Endorsed]: Filed Dec. 17, 1915. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [173] 


In the District Court of the United States, in and 
for the Northern District of California, Second 
Division. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 
FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Defendant. 


Order Staying Execution. 

IT IS HEREBY ORDERED that execution, and 
all other proceedings in the above-entitled action, be 
and the same are hereby stayed pending the deter- 
mination of the writ of error this day allowed in said 
cause. 

Dated this 17th day of December, 1915. 

WM. C. VAN FLEET, 
District Judge. 


[Endorsed]: Filed Dec. 17, 1915. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [174] 
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In the Southern Division of the United States Dis- 
trict Court in and for the Northern District of 
California, Second Division. 


No. 15,660. 


TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 
FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Defendant. 


Praecipe for Record on Writ of Error. 
To the Clerk of the Above-entitled Court: 

Please prepare transcript of record in this cause 
to be filed in the office of the Clerk of the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit upon Writ of Error heretofore perfected in this 
court and include in said transcript the following 
pleadings, proceedings and papers on file herein, to 
wit: 

1. All of the pleadings in said cause and the ex- 
hibits attached thereto. 

2. All those papers required by Sections 1 and 2 
of Rule 14 of the United States Circuit Court of Ap- 
peals for the Ninth Circuit. 

3. All exhibits introduced by either party; said 
exhibits to be sent up as original exhibits. 

4, This praecipe. 

Dated August 9th, 1917. 

McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Defendant. 
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Service of the within praecipe for record, etc., and 
receipt of a copy is hereby admitted this 9th day of 
August, 1917. 

NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Plaintiff. 


[Endorsed]: Filed Aug. 9, 1917. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy Clerk. [175] 


In the Southern Division of the United States Dts- 
trict Court, in and for the Northern District of 
California, Second Division. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Defendant. 


Certificate of Clerk, U. 8S. District Court to 
Transcript of Record. 

I, Walter B. Maling, Clerk of the District Court 
of the United States of America, in and for the 
Northern District of California, do hereby certify 
the foregoing one hundred seventy-five (175) pages, 
numbered from 1 to 175, inclusive, to be a full, true 
and correct copy of the record and proceedings in the 
above-entitled cause, as the same remains of record 
and on file in the office of the Clerk of said court, and 
that the same constitute the return to the annexed. 
writ of error. 
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I further certify that the cost of the foregoing re- 
turn to writ of error is $83.70; that said amount was 
paid by the attorneys for defendant, and that the 
original writ of error and citation issued in said cause 
are hereunto annexed. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed the seal of said District 
Court, this 21st day of August, A. D. 1917. 

[Seal ] WALTER B. MALING, 
Clerk U.S. District Court, in and for the Northern 

District of California. 
By J. A. Schaertzer, 
Deputy Clerk. [176] 


In the District Court of the Umted States, in and 
for the Northern District of California, Second 
Division. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 
Writ of Error. 

The United States of America,—ss. 

The President of the United States of America, to 
the Honorable, the Judges of the District Court 
of the United States, for the Northern District 
of California, GREETING: 

Because in the record and proceedings, as also in 
the rendition of a judgment of a plea which is in the 
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said District Court before you, or some of you, be- 
tween Trojan Powder Company, a corporation, plain- 
tiff, and Fireman’s Fund Insurance Company, a cor- 
poration, defendant and plaintiff in error, a manifest 
error hath happened to the great damage of the said 
defendant and plaintiff in error, as by said complaint 
doth appear; and that, being willing that error, if 
any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid, and, in 
this behalf, do command you, if the judgment be 
therein given, that then, under your seal, distinctly 
and openly, you send the record and proceedings 
aforesaid, with all things concerning the same, [177] 
to the United States Circuit Court of Appeals for the 
Ninth Circuit, together with this Writ, so that you 
have the same at the City and County of San Fran- 
cisco, in the State of California, within thirty (30) 
days from the date hereof, in the said Circuit Court 
of Appeals to be then and there held; that the record 
and proceedings aforesaid, being then and there in- 
spected, the said Circuit Court of Appeals may cause 
further to be done therein to correct that error, what 
of right, and according to the laws and customs of 
the United States of America should be done. 
WITNESS, the Honorable EDWARD DOD. 
WHITE, Chief Justice of the United States, the 17th 
day of December, in the year of our Lord, One 
Thousand Nine Hundred and Fifteen. 
[Seal] WALTER B. MALING, 
Clerk of the United States District Court, for the 
Northern District of California. 
By J. A. Schaertzer. [178] 


/ 
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Service of the within Writ of Error and receipt of 
a copy is hereby admitted this 17th day of December, 
LOB: NATHAN H. FRANK. 


[| Endorsed]: No. 15,660. In the District Court of 
the United States, Second Division, Northern Dis- 
trict of California. Trojan Powder Company, a 
Corporation, Plaintiff, vs. Fireman’s Fund Insur- 
ance Company, a Corporation, Defendant. Writ of 
Error. Filed Dec. 17, 1915. W. B. Maling, Clerk. 
By J. A. Schaertzer, Deputy Clerk. 


Return to Writ of Error. 

The answer of the Judges of the District Court of 
the United States, in and for the Northern District 
of California. 

The record and all proceedings of the plaint 
whereof mention is within made, with all things 
touching the same, we certify under the seal of our 
said Court, to the United States Circuit Court of Ap- 
peals for the Ninth Circuit, within mentioned at the 
day and place within contained, in a certain schedule 
to this writ annexed as within we are commanded. 

By the Court: 

[Seal] WALTER B. MALING, 

Clerk. 
By J. A. Schaertzer, 
Deputy Clerk. [179] 
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In the District Court of the United States, in and for 
the Northern District of California, Second Di- 
vision. 

No. 15,660. 
TROJAN POWDER COMPANY, a Corporation, 
Plaintiff, 
VS. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Defendant. 


Citation on Writ of Error. 

United States of America, 

Northern District of California,—ss. 

To the President of the United States of America, 
to the plaintiff above-named, Trojan Powder 
Company, a Corporation, and to Nathan H. 
Frank, its Attorney, GREETING: 

You and each of you are hereby cited and admon- 
ished to be and appear in the United States Circuit 
Court of Appeals for the Ninth Circuit, at the City 
and County of San Francisco, State of California, 
within thirty days from and after the date this cita- 
tion bears, pursuant to a Writ of Error filed in the 
office of the Clerk of the United States Circuit Court, 
for the Northern District of California, in the above- 
entitled cause, wherein Trojan Powder Company, a 
corporation, is plaintiff, and Fireman’s Fund In- 
surance Company, a corporation, is defendant, to 
show cause, if any there be, why the judgment made 
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and rendered in the above-entitled cause on the 21st 
[180] day of October, 1915, against the said Fire- 
man’s Fund Insurance Company, as defendant, in 
said Writ of Error mentioned, should not be cor- 
rected and reversed, and why speedy justice should 
not be done to the parties in that behalf. 

WITNESS the Honorable WM. C. VAN FLEET, 
United States District Judge for the Northern Dis- 
trict of California, this 17th day of December, 1915. 

WM. C. VAN FLEET, 
United States District Judge for the Northern Dis- 
trict of California. 

[Seal] Attest: WALTER B. MALING, 

Clerk of the Above-entitled Court. 
By J. A. Schaeritzer, 
Deputy Clerk. [181] 

Service of the within Citation on Writ of Error and 
receipt of a copy is hereby admitted this 17th day of 
December, 1915. 

NATHAN H. FRANK. 

[Endorsed]: No. 15,660. In the District Court of 
the United States, Second Division, Northern Dis- 
trict of California. Trojan Powder Company, a Cor- 
poration, Plaintiff, vs. Fireman’s Fund Insurance 
Company, a Corporation, Defendant. Citation on 
Writ of Error. Filed Dec. 17,1915. W. B. Maling, 
Clerk. By J. A. Schaertzer, Deputy. Clerk. 


[Endorsed]: No. 3037. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company, a Corporation, Plaintiff 
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in Error, vs. Trojan Powder Company, a Corpora- 
tion, Defendant in Error. Transcript of Record. 
Upon Writ of Error to the Southern Division of the 
United States District Court of the Northern District 
of California, Second Division. 
Filed August 22, 1917. 

F. D. MONCKTON, 

Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 
By Paul P. O’Brien, 
Deputy Clerk. 


In the Umted States Circut Court of Appeals for 
the Ninth Curcut. 


FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Plaintiff in Error, 
VS. 
TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including February 5, 1916, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above-named may have to and 
including the Sth day of February, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 
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Dated January 14, 1916. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. C. VAN FLEET, 
District Judge. 
Dated January 15th, 1916. 


[Endorsed]: No. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company, etc., Plaintiff in Error, 
vs. Trojan Powder Company, etc., Defendant in 
Error. Stipulation and Order Enlarging Time for 
Docketing Cause on Writ of Error. Filed Jan. 15, 
1916. F.D. Monckton, Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Plaintiff in Error, 
vs. 
TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including February 29, 1916, to Docket Cause. 
IT IS HEREBY STIPULATED AND AGREED 

by and between the respective parties hereto that 
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the plaintiff in error above named may have to and 
including the 29th day of February, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 
Dated February 3d, 1916. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 


It is so ordered. 
WM. C. VAN FLEET, 


District Judge. 

Dated February 3d, 1916. 

[Endorsed]: No. ——. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Feb. 3, 1916. F. D. Monckton, 
Clerk. 


In the Umted States Circuit Court of Appeals for 
the Ninth Circuit. 
FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 


Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 
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Stipulation and Order Enlarging Time to and 
Including March 22, 1916, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above named may have to and 
including the 22d day of March, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 

Dated February 28, 1916. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 

It is so ordered. 

WM. C. VAN FLEET, 
District Judge. 


Dated February 29th, 1916. 


[Endorsed]: No. ——. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company, a Corporation, Plaintiff 
in Error, vs. Trojan Powder Company, a Corpora- 
tion, Defendant in Error. Stipulation and Order 
Enlarging Time for Docketing Cause on Writ of 
Error. Filed Feb. 29,1916. EF. D. Monckton, Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 


Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including April 15, 1916, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above named may have to and 
including the 15th day of April, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 

Dated March 20th, 1916. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 


It is so ordered. 
WM. C. VAN FLEET, 


District Judge. 
Dated March 20, 1916. 


[Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
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man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Mar. 21, 1916. F. D. Monckton, 
Clerk. 


In the Umted States Circutt Court of Appeals for 
the Ninth Circuit. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error, 


Stipulation and Order Enlarging Time to and 
Including June 15, 1916, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above named may have to and 
including the 15th day of June, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error ip the United 
States Circuit Court of Appeals for the Ninth Circuit. 

Dated April 13th, 1916. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
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It is so ordered. 
WM. W. MORROW, 
United States Circuit Judge, Ninth Judicial Circuit. 
Dated April 14th, 1916. 


[Endorsed]: No. ——. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company, a Corporation, Plaintiff 
in Error, vs. Trojan Powder Company, a Corpora- 
tion, Defendant in Error. Stipulation and Order 
Enlarging Time for Docketing Cause on Writ of 
Error. Filed Apr. 14,1916. F.D. Monckton, Clerk. 


In the Umted States Circuit Court of Appeals for 
the Ninth Circutt. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including July 15, 1916, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above named may have to and 
including the 15th day of July, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 
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Dated June 14th, 1916. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 


It is so ordered. 
WM. H. HUNT, 


Judge. 

Dated June 14, 1916. 

[Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Jun. 14, 1916. F. D. Monckton, 
Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 
FIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Plaintiff in Error, 


vs. 
TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including September 15, 1916, to Docket Cause. 
IT IS HEREBY STIPULATED AND AGREED 

by and between the respective parties hereto that 
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the plaintiff in error above-named may have to and 
including the 15th day of September, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 
Dated July 10, 1916. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 


It is so ordered. 
WM. W. MORROW, 


Judge. 
Dated July 11th, 1916. 


[Endorsed]: No. ——. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Jul. 11, 1916. F. D. Monckton, 
Clerk. 


In the United States Circuwt Court of Appeals for 
the Ninth Circuit. 
KRIREMAN’S FUND INSURANCE COMPANY, a 


Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 
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Stipulation and Order Enlarging Time to and 
Including November 1, 1916, to Docket Cause. 
IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above named may have to and 
including the Ist day of November, 1916, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 
Dated September 14th, 1916. 
TRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. C. VAN FLEET, 
Judge. 
Dated September 11th, 1916. 


[Endorsed]: No. Circuit Court of Appeals. 
Fireman’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order. Filed Sep. 12,1916. F.D. Monckton, Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


No. ——. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 
Plaintiff in Error, 
vs. 


TROJAN LUMBER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including January 5, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that 
the plaintiff in error above named may have to and 
including the 5th day of January, 1917, within 
which to prepare and print the record and to file and 
docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Circuit. 

Dated October 23d, 1916. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 

It is so ordered. 

WM. W. MORROW, 
Judge. 
Dated October 24, 1916. 
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[Endorsed]: No. In the U.S. Cireuit Court 
of Appeals for the Ninth Circuit. Fireman’s Fund 
Insurance Company, a Corporation, Plaintiff in 
Error, vs. Trojan Powder Company, a Corporation, 
Defendant in Error. Stipulation and Order En- 
larging Time for Docketing Cause on Writ of Error. 
Filed Oct. 24, 1916. F. D. Monckton, Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


No. ——. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
VS. 
TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including January 15, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the 15th day of January, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cult. 
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Dated, January 3, 1917. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. H. HUNT, 
Judge. 
Dated January ——, 1917. 


[ Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Jan. 4, 1917. FE. D. Monckton, 
Clerk, 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 
No. ——. 
FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 
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Stipulation and Order Enlarging Time to and 
Including January 31, 1917, to Docket Cause. 
IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the 31st day of January, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
Cimic 
Dated, January 12, 1917. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. W. MORROW, 
Judge. 
Dated January 12, 1917. 


[ Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on 
Writ of Error. Filed Jan. 12,1917. F. D. Monck- 
ton, Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth Corcut. 


No. ——. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including February 13, 1917, to Docket Cause. 
IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the 13th day of February, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit. 
Dated, January 29th, 1917. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. W. MORROW, 
Judge. 
Dated January 29th, 1917. 
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[Endorsed]: No. ——. United States Cireuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company Plaintiff in Error, vs. 
Trojan Powder Company, Defendant in Error. 
Stipulation and Order Enlarging Time for Docket- 
ing Cause on Writ of Error. Filed Jan. 29, 1917. 
F .D. Monckton, Clerk. 


In the Umted States Circuit Court of Appeals for 
the Ninth Circuit. 


i 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
vs. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including February 27, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the 27th day of February, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit. 
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Dated February 12, 1917. 
IRA A. CAMPBELL, 
MceCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. W. MORROW, 
Judge. 
Dated February 13, 1917. 


[ Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Cireuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Feb. 18, 1917. EF. D. Monckton, 
Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Crireuct. 


No, —= 


FIREMAN’S FUND INSURANCE COMPANY, 


a Corporation, 
Plaintiff in Error, 


VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 
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Stipulation and Order Enlarging Time to and 
Including March 10, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the 10th day of March, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit. 

Dated, February 26th, 1917, 

TRA A. CAMPBELL, 
MceCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 

It is so ordered. 

WM. W. MORROW, 
Judge. 
Dated February 26th, 1917. 


[Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on 
Writ of Error. Filed Feb. 26,1917. KF. D. Monck- 
ton, Clerk. 
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In the United States Circut Court of Appeals for 
the Nonth Crrcut. 


i), ——= 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including April 5, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the Sth day of April, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
euit. 

Dated March 8, 1917. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 

It is so ordered. 

WM. W. MORROW, 
Judge. 
Dated March 9, 1917. 


260 Fireman’s Fund Insurance Company 


[ Kndorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Error. Filed Mar. 9, 1917. F. D. Monckton, 
Clerk. 


In the United States Circwt Court of Appeals for 
the Ninth Crremt. 


No. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, — 


Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including April 20, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the 20th day of April, 1917, within 
which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit. 
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Dated April 4th, 1917. 

IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 

It is so ordered. 

WM. W. MORROW, 
Judge. 

Dated April 4, 1917. 

[Endorsed]: No. ——. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company, a Corporation, Plaintiff 
in Error, vs. Trojan Powder Company, a Corpora- 
tion, Defendant in Error. Stipulation and Order 
Enlarging Time for Docketing Cause on Writ of Er- 
ror. Filed Apr. 4, 1917. KE. D. Monckton, Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Cireutt. 
No. ——. 
FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
VS. 
TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 
Stipulation and Order Enlarging Time to and 
Including May 8, 1917, to Docket Cause. 
IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
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plaintiff in error above named may have to and 
including the eighth day of May, 1917, within which 
to prepare and print the record and to file and docket 
this cause on writ of error in the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 
Dated April 18, 1917. 
IRA A. CAMPBELL, 
MeCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. W. MORROW, 
Judge. 
Dated, April 19, 1917. 


[Endorsed]: No. ——. United States Cireuit 
Court of Appeals for the Ninth Cireuit. Fireman’s 
Fund Insurance Company, a Corporation, Plaintiff 
in Error, vs. Trojan Powder Company, a Corpora- 
tion, Defendant in Error. Stipulation and Order 
Enlarging Time for Docketing Cause on Writ of Er- 
ror. Filed Apr. 19, 1917. F. D. Monckton, Clerk. 
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In the United States Circuit Court of Appeals for 
the Ninth Circutt. 


ING, 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
‘Including June 8, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
including the eighth day of June, 1917, within which 
to prepare and print the record and to file and docket 
this cause on writ of error in the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 

Dated, May 8th, 1917. 

TRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK (N. H. Jr.) 
Attorneys for Defendant in Error. 

It is so ordered. 

WM. W. MORROW, 
Judge. 


Dated May 8, 1917. 
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[Endorsed]: No. In the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance Company, a Corporation, 
Plaintiff in Error, vs. Trojan Powder Company, a 
Corporation, Defendant in Error. Stipulation and 
Order Enlarging Time for Docketing Cause on Writ 
of Hrror. Filed May 8, 1917. F. D. Monckton, 
Clerk. 


In the United States Circuit Court of Appeals for 
the Ninth Circuit. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 
Defendant in Error. 
vs. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Order Enlarging Time to and Including June 20, 
1917, to Docket Cause. 

IT IS HEREBY ORDERED that the plaintiff 
in error above named may have to and including the 
20th day of June, 1917, within which to prepare and 
print the record and to file and docket this cause on 
writ of error in the United States Circuit Court of 
Appeals for the Ninth Circuit. 


Dated June 8th, 1917. 
WM. W. MORROW, 
Judge. 


| Endorsed]: No. ——. In the United States Cir- 
euit Court of Appeals for the Ninth Circuit. Fire- 
man’s Fund Insurance, Plaintiff in Error, vs. Trojan 
Powder Company, Defendant in Error. Order 
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Enlarging Time for Docketing Cause on Writ of Er- 
ror. Filed June 8, 1917. EF. D. Monckton, Clerk. 


In the Umted States Circuit Court of Appeals for 
the Ninth Circutt. 


No. : 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 


Plaintiff in Error. 
VS. 


TROJAN POWDER COMPANY a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including July 10, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and 
N. H. F. including the 10th day of July, 1917, with- 
in which to prepare and print the record and to file 
and docket this cause on writ of error in the United 
States Circuit Court of Appeals for the Ninth Cir- 
Cuil: 

Dated June ——, 1917. 

TRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
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It is so ordered. 
WM. F. Eee, 
Judge. 
Dated June 18, 1917. 


[Endorsed]: No. ——. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Company, a Corporation, Plaintiff 
in Error, vs. Trojan Powder Company, a Corpora- 
tion, Defendant in Error. Stipulation and Order 
inlarging Time for Docketing Cause on Writ of Er- 
ror. Filed Jun. 18, 1917. F. D. Monckton, Clerk. 


Inthe United States Circuit Court of Appeals for the 
Ninth Circuit. 


No. 


FIREMAN’S FUND INSURANCE COMPANY, 
a Corporation, 


Plaintiff in Error, 
VS. 


TROJAN POWDER COMPANY, a Corporation, 
Defendant in Error. 


Stipulation and Order Enlarging Time to and 
Including August 10, 1917, to Docket Cause. 

IT IS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
plaintiff in error above named may have to and in- 
cluding the 10th day of August, 1917, within which 
to prepare and print the record and to file and docket 
this cause on writ of error in the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. 
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Dated July 7th, 1917. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
| WM. M. MORROW, 
Judge. 
Dated July 9th, 1917. 


[ Endorsed]: No. In the U.S. Cireuit Court 
of Appeals for the Ninth Circuit. Fireman’s Fund 
Insurance Company, a Corporation, Plaintiff in Hr- 
ror, vs. Trojan Powder Company, a Corporation, 
Defendant in Error. Stipulation and Order HEn- 
larging Time for Docketing Cause on Writ of Hr- 
ror. Filed Jul. 9,1917. EF. D. Monckton, Clerk. 


In the United States Circuit Court of Appeals for the 
Ninth Corrcuit. 


No. 


FIREMAN’S FUND INSURANCE COMPANY, a 
Corporation, 


Plaintiff in Error, 
Vs. 
TROJAN POWDER COMPANY, a Corporation, 

Defendant in Error. 
Stipulation and Order Enlarging Time to and 

Including August 31, 1917, to Docket Cause. 
ITIS HEREBY STIPULATED AND AGREED 
by and between the respective parties hereto that the 
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plaintiff in error above named may have to and in- 
cluding the 31st day of August, 1917, within which 
to prepare and print the record and to file and docket 
this cause on writ of error in the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. This 
stipulation is signed on condition the above cause is 
placed on the October, 1917, calendar. 
Dated August 9, 1917. 
IRA A. CAMPBELL, 
McCUTCHEN, OLNEY & WILLARD, 
Attorneys for Plaintiff in Error. 
NATHAN H. FRANK, 
IRVING H. FRANK, 
Attorneys for Defendant in Error. 
It is so ordered. 
WM. W. MORROW, 
Judge. 
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By R. C. Ward. 


Geo. E. Billings, Marine Agent. 


Countersigned August 7, 1912. 
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Plaintiff's Exhibit No. 1—Policy of Insurance, August 7, 1912, on Steamer ‘‘Pleiades’’ (Original). 


All Peliciea iseued abroad and made 
payable in the United Kingdem are re- 
quired by law te have a Government 
Stamp ef one penny per £100 affixed 
within ten days after date of receipt 
in the United Kingdom. 


No. 307264 


£ $35,000 


Warranted free pf ecupture, scizure 
and detention and the consequences 
thereof or of any attempt therost pirsey 
oxcepivd and elev from all coasequeucoe 
of riots, civit commotions, hostilities or 
warlike operations, whether before or 
after declaration of war. 


It ia hereby agreed that the rights of 
the ussured shell not be prejndiced by 
the insertion in the bill of Inding of the 
London conference rules of affreight- 
ment 1898, or of the following clause: 

“The act of God, perils of the sea, 
fire, barratry ef the master nnd crew, 
enemivs, pirates, thieves, arrest, and re- 
struint pf princes, rulers and people, 
collisions, strunding and other accidonts 
of névigalion excepted, even when oc- 
ensioned by the negligence, dofanit, or 
error in judgment of the pitot, master 
mariners, or other servants of the ship- 
owners.” 

Warranted free from averege unless 
goneral or the ship or creft be strnnded, 
annk or burnt, esch eraft or lightor ho- 
ing deomed a separete insuranee. 


ORIGINAL 
CARGO—ENGLISH FORM 


FIREMAN’S FUND INSURANCE COMPANY 
SAN FRANCISCO, CALIFORNIA 


WHEREAS it hath beeu proposed to the FIREMAN’S FUND INSURANCE COMPANY by Trojan Powder 
Co. 
ng well in hig or their uwo name us for and in the name and names of all and every other person or persuns, 
to whom the subject matter of this policy does may or shall appertain in part or in all to make with the 
said Company the Insurance hercinafter mentioned and described. 
Now this Policy Witnesseth that in consideration of the said person or persons effecting this Policy promis- 
ing to pay to tho said Company the sum of One Hundred & Seventy-Five and 00/00ths .DOLLARS 
us 8 premium at and after the rate of 44% per cent for such Insurance tho suid Compuny takes upon itself tho 


burthen of such Insurance to the amouot of Thirty-Five Thousand and 00/100....... ». DOLLARS 


and promises and agrees with the insured their Executors, Administrators and Assigns in all respects truly 


to perform and fulfill the Contraet contained in this Policy. AND it is bereby agreed und declared that the suid 


Insurance shall be and is an Insurance (lost or not lost) at and from San Franeisco Bay to Balboa, 


AND it is also agreed and declared that the subject matter of this Poliey as between the Assured und the suid 


Company so far as concerns this Policy shall be and is ay follows npon $35,000—on 6000 cases Ligh explosives. 


: laden (under deck) on board 
the Ship or vessel called tbe Str. “Pleiades” 

General average payable as per Foreign Statement or per York-Antwerp Rules of 1890 if in accordanee with the 
Contract af Affreightment Warranted that should the vessel ground within the limits of the Columbia and/or 
Willamette and/or Kroscr Rivers and/or Sucz Canal and/or Manchester Ship Canal or its conneetions and/or in 
the River Mersey above Rock Ferry Sitp, such grounding not to be deemed a stranding, but Underwriters to pay 


Underwriters notwithstanding thie 
warranty to pny for any damnge caused 
by fire or by collision with any other 
ship or yessel or with ice or with any 
substanee other than weter and any 
apecini charges for warehpvuse rent, re- 
shipping or forwarding for which they 
would otherwise be liable, also to pay 
the insured value of sny packago or 
paecknges which may be totnlly lost in 
trens-shipment. 


for ony damage which may be proved to have directly resulted therefrom. 

In the event of the vessel making any deviation or change of voyoge, it is mutually agreed that such deviation or 
ehange shall be held covercd ot a premium to be arranged, provided due notice be given by the assured on receipt 
of advice of such deviation or change of voyage. Including risk of craft and boats to and from the ship or ves- 
sel cach craft or boat to be deemed a scparate risk, 

all questions of liability arising under this poliey are to be governed by the laws and customs of England. This 


Poliey is issued in duplicate. Freight warranted free from any elaim consequent upon loss of time whether arising 
from a peril of the sca or otheructse. 


The preecding elauses and all clauses annexed hereto or stamped hereon shall control olher printed conditions in- 
consistent with the same. 


AND the said Company promises aud agrees that the Insurauee aforesaid shall commence upon the said Freight Goods and Merchandise from the time 
when the Goods and Merchandise shall be luden on board the said Ship or Vessel Craft or Bunt as obove and continue until the snid Goods and Mer- 
chundise be discharged and sufely landed at as above AND thnt it shall be lawful for the said Ship or Vessel in the Voyage so insured us aforesuid 
to proceed nnd sail to and tonch and stay at aoy Ports or Places whatsvever without prejudice to this Insuranee AND touching the Adventures and 
Perils which the said Company is content to beur and does tuke upon itself in the Voyage so Tusured us aforesaid they are of the Seas Meu-of-War 
Fire Enemies Pirates Rovers Thieves Jettisons Letters of Mart and Counter Mart Surprisals Takings at Sea Arrests Restraints and Detainments of all 
Kings Prinees and People of what Nation Condition or Quality secver Barratry of the Master and Muriners and of ull other Verila Losses and Min- 
furtunes that have or shall come to the Hurt Detriment or Dumage of the nforesaid subject matter of this Insuranee or any pnrt thereof AND in 
euse of any Loss or Misfortune it shall be lawful to the Insured their Fnetors Servants aud Assigns to suc labour und travel for in und about the De- 
fence Snfeguard and Recovery of the aforesuid subject matter of this Jusuranee or any part thereof without prejudice to this Iusurunee the charges 
whereof the said Company will bear in proportion to the sum hereby insured AND (it is expressly deelared and agreed that the nets of Insurer or 
Insured in Recovering Suving or Preserving the Property Insured shall not be considered a waiver or acceptance of abandonment) AND it is declared 
und agreed that Corn Fish Salt Sultpetre Fruit Flour Rice Seeds Vides Skins and Afolasses —————-———————_— shall be und are warranted 
free from average unless general or the Ship be stranded sunk or burnt or unless cunsed by collision with any other Ship or Vessel and that Sugar 
Tobacco Hemp und Flax shall be and are warranted free from average under Five Pounds per eentum and that all other Goods sud also Ship and 
Freight shall be and are warranted free from uverage under Three Pounds per centum unless general or the Ship be stranded sunk or burnt. 

It is hereby understood and ugreed that iv case vf claim for loss or damage to the interest insnred under this policy sume shall be reported os 
soon ag goods are landed or loss known to Joseph Hadley Esq. No. 1 Cornhill E. C, London or Messrs, Brodrick Leiteh & Kendall No. B 18 Liver- 
pool and London Chambers Liverpool; and that all claims hereunder shall be paid ut the office of this Company in San Francisco or at the office 
of Messrs, Brown Shipley & Cumpany London upon certificate of loss sigaed by Joseph Uudley Esq. or Messrs. Brodrick Leitch & Kendall. 

In Witness Whereof the FIREMAN’S FUND INSURANCE COMPANY has cuansed these presents to be signed hy its duly authorized officers 


in the CIty OF SAN FRANCISCO, STATE OF CALIFORNIA, this day of 
Not valid unless eountersigned by GEORGE E. BILLINGS, Mauriac Agent. 
A, M. FOLLANSBEE, Jr., 
Marine Seeretary. 


one thousand nine hundred aud 


WM. J. DUTTON, 
President, 
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» August 7, 1 
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[Endorsed]: No. 15,660. U.S. Dist. Court, Nor. 
Dist. of Cala. Pltffs. Exhibit 1. 5/22/14. W. B. 
M., Clerk. 


No. 3037. U.S. Cireuit Court of Appeals for the 
Ninth Cireuit. Plaintiff’s Exhibit No.1. Filed Aug. 
24,1917. EF. D. Monckton, Clerk. 
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of Lading Issued by California-Atlantic Steamship Company to Trojan Powder Co. (Original). 


relieve the adventure from any common peril, all with the same force and effect, and to the same extent, as if such danger, damnge or disaster had not resulted 
from or been ocensioned by faults or errors in navigation or in the management of the vessel, or any latent defect or unseaworthiness. Any mails earried to be 
exempted from cootribution to General Average. 

Clean coffee must be designated as sueh io the bill of lading, ar the freight for shell coffee will be charged. 

Tt is agreed that snid freight, whether prepaid or to he collected, is to be considered as earned, vessel or goods lost or not Jost at any stage of the entire 
transit, nnd on the happening of any of the herein excepted contingencies the carriers are te have the right to forward the above-mentioned jmcknges to the 
ports of destination on their own routes, and shall reeeive extra compensation for such serviec, whether performed Ly their own vessels or those of strangers; 
and in cnse of salvage services rendered to nforesaid merchandise or treasure, during the voyage, by vessel or vessels of the earricrs, such salvage service shall 
be paid for as fully ns if such salying vessel or vessels belonged to straogers. 

Kvery carrier is liable to the preceding carrier for all accrued charges; und, in the event of loss of the property after trnausfer from one carrier to another, 


LOIN CER omene ananhedhehasanoumasemeormee silat) 
Tou tons ut $5 per ten 
1s0 


mean 
1oU.UY 


Totnl 4950.00 


Qe Rates, weight and/or mensurement subject to corree- 
tion. One pound sterling to be considered equal to $4.80 
United States gold curreney; except that when treight is 


shali be securely 
."—See back of Bill of Lading, Condition 5. 


packed or put up for shipment on bonrd of any such vessel, 


terials that ignite by friction, 


passengers shall be deemed guilty 


nited States Relating to Steambosts.—‘‘Section 8. 
, or other explosive burning fluids und materials which ignite by friction (Matches, 


\4-ow lee 10M) ee e5ess Voy 10 B/L. 1 
CALIFORNIA-ATLANTIC EEBfoS% : ; es < 
Tes aE Received by the CALIFORNIA-ATLANTIC STEAMSHIP CO. 
eb 
otha Su 
| Wouse tag] BATES & CHESEBROUGH, General Agents Bus7 6° At the port: Of -SUnMPlgnanciscds css a pari s-v < eelc) viet crane any eee ee Re er on anes arena pOASER NSE Heb Ordnce chon wadGens modes os 
woRegag 
and SE zEvs Fram Trojan Powder Company.............06. BD OVIEO 6 fa ean Smita fies Sond ong enon DCO Sapo oonONSE ANS hoe aed gh Monroe Vasey n Soe: 
mee acto ; f : 
PANAMA RAILROAD CO. Ss ee e~ |under the contract hereinafter contained the property mentioned below, marked and numbered as follows or as per margin (but countermarks always excepted), 
KE 25 263 fin apparent good order nnd condition (weight, contents and value anknown), viz:— 
. : A Sal Sane 
In Connection with other Carriers on the Route Bagides 
ee ee eC ee mc tomo Goon dbo non onca ade o ooo mene eos og hae Ge ke ousunaean 
Cae SBee six thousnnd (6000) Trojan Powder 
Sete rc) a tc ee ere cece bo Soo eo eee Ae ee bee eee As 
Marks and Nuinhers. SESS. w 
oe ee eee aricia oming Gu annoduUaadd@anocodooces cob wnennamecosunecendaauncuturens 
BEES el. eee ence needa ds ecvetecueus Ou s10ds0) CUO I Ea 
eae 
Epzee.: Consigned to Isthmian Canal Commission........... a DOMMES HHOADRoG PICA DESO sSay ore Sey ec AA Prem eenChtSaiice 0.1 ut Balboa ...... Pees Grice chene 
= Se Eee 
Ie Ws Ne , wae sed to be transported hy steamship “Pleindes”.......... Prades wsosn ee GTA sur apae See SON Gos AarDeG Meh o appointed to sail Ang. Ith........000- 
Port Bs Ancon f22.6886 jor by uny other or succecding steamer or vessel, whether belonging to said corporation or to any other owner, to the port of Ancon, and there, if that he their 
W. Oo, 32080 FS FS°GS port of cousigninest, to be delivered to consignee or his assigns, if called for by him or them, as io this contrnet provided, he or they paying freight aod charges 
ZR. YSa7-C o Sees thereon (unless prepaid), and average, if any; or if consigned beyood, to be there delivered to conneeting carrier and so on by one connecting carrier to another 
Trani ty nay Te to Bulb sede as uotil they reach the port or place of cansigninent. The said California Atlantie Steamship Co. is hereby expressly granted the right and option of delivering the 
reg yom San Fran, to Balbou teas ee merchandise represented by this Bill of Lading to consignee from alongside, or of landing and storing said merchnndise either in lighters, hulks or wharf, or in 
“lll eerste ts oe ae ae ieaave E-2,0°5 warchouse immediately upon the arrival of said Steamer at the port of discharge of said merchandise, without notice to nud at the expense of coosignee; and 
ie 5 ~ ae 3” in the event of its so landing snd storing said merchandise, said Company is thereupon hereby releascd from all further liability for loss or damage thereafter, 
aagiusry compe Goth (GN aeeen cee Kare: Gite Sane aeancacc Sag8s | whether arising from fire or from any other cause. 
! wee 2 : » Pi ; Matas : 
eee “cea x : Each carrier shall be bound (subject to the limitations and exceptions contuined in this contract, whether printed or written on the face or back hereof) 
erareeracell Se) MEBs cos xe 7 ee LOM StiGiterlisiiy eames yw SaRSS to deliver said goods in the saoie order and condition as that in which it reecived them; and the ultimate enrrier to deliver them at its stntion, anchorage or 
3ga00n 1030.00] $22 S| wharf, in the customary manner to the consignee or his assigus, if called for by him or them, as in this contract provided, he or they paying freight and charges 
Whe sgh at Ibs, @ 22.50 oe OMe Whe. yeh panes ne a7 9s }thereon before delivery if required (unless prepaid), and average, if any, according to York-Antwerp Rules, or at cnrricr’s option, as to mntters not therein 
Oe ta MRE aso ts Ba aI Uh eter FEE~Ss | provided for, according to usages of the vesscl’s home port. Genernl average when happening to a steamer of the California Atlnatic Steamship Co, to be 
, orn .. lbs. English @..........per 100 Ibs .... 22 E225 | adjusted according to the laws of the United States. If the owner shnll have exercised duc diligence to make the steamer in all respeets seaworthy, and to have 
(ol 4 10 Ibs. English—100 Ths Spanish.) aig - i an ye her properly manned, equipped and sopplicd, it is hereby agreed that, in case of danger, damage or disaster resulting trom faults or errors in pavigation, or in 
: : SS Se %u| the manngement of the steamer, or from avy latent defeet in the steamer, her machinery or appurtenances, or from unseaworthiocss, whether existing at the time 
NATIUGH ates as ves ere (i oer Yer 3h pee. we 65:5 |of shipment or at the beginning of the voyage (provided the latent defect or the uoscaworthiness was not discovered by the exercise of doe diligence), the 
; a z cousignees or owners of the cargo shall nevertheless pay salvage, and any special charges incurred in respect of the cargo, aod shall contribute with the shipowper 
(CONGR SUN WNC ei ecane Adades condo en etnemmnoenosoume a in General Avorage to the payment of any sacrifices, losses or expenses of a General Average nature that may be made or incurred for the conunon heuefit, or to 
8 
a) 
e 
ad 
- 
J 
a 
& 
E 
a 
repaid, $4.86 United States gold is equivale tl sterling. | 3=5~ 858 : , ! a ; 
eel a a 1] ae a " Bs eallent cos SORE ae 2 | the carrier having the property in charge when the loss occurs shnll have a lien on the remaining property, if any, for nll such advances. 
en treight to the following countries is expressed in ster- ee ace : a war : : : p ‘ 
ling, the rute per £ to he: Germany, Marks, 20.50; France o— 288. \t is mutually agreed that the liability of each enrrier, as to goods destined beyond its own route, shall be terminated by proper delivery of them to the next 
Vranes, 23.25: ais Laroes Gn FS an ani Saami see ‘it 3548 — | Succeeding enrrier, This bill of Indiog is signed for the different carriers who may be engaged in the transportation, severnlly, not jointly, und each of them is 
eri Hue chinge Oe Ue eS u eee ge | to be bound by and have the benctit of all the conditions thereof as if signed hy it, the shipper, owner and consignee. The aceeptance of this hill of ladiag is 
i Meaninritin Sei) aE ee £1.11.6 i. weEZee ao agreement on the part of the shipper, owner and consignee of the goods to be bound by xll of its stipulations, exceptions and conditions as fully us if they 
De eae £253 ge Ce were ull signed by such shipper, owner, and consiguec. This bill of lading shall have the etfeet of a special contract not linhle to be modified by n receipt 
Tain’ G F naan cies ©2_ | from or any act of na intermediate carricr, but as to stenmers employed by the Cnliforoia-Atlantic Steamship Co. and the Panama Railroad Compaoy, subject to all 
eceived payment S. W. Good, , ; 5 Del ea the terms nnd provisions of, and all the exemptions from liability contaised in, the Act of Congress of the United States approved on the 13th day of February, 1893. 
Mor the Company. Boos se Aud it is farther ngreed that after customary notice to the consignee or owoer of the arrival of the property described hercin at the destinution or point 
Ae fo e's | of delivery named in this bill of lading, and a reasonuble period allowed thereafter for its removal from warchouses o1 cars, storage charges as usually applicnble 
SUMED Ol vernstersee cer An Oiioden Hoago 6 SGS5 Bbew|at such point of delivery may be made and collected on the property remaining undelivered; and such demurrage charges made and collected on londed cars 
gies ac a5 as the delivering road may have established. 
(The Signature of the Agent here acknowledges only the] BSq° °e23 : ; : : : F 2 
amount Prepaid.) Sseve one Ix Witness WueEREoF, 2 bills of lading, all of this tenor or date, have been signed, one whereof being accomplished, the others to stand void. 
Cigars Dated nt San Francisco, this 10th day of August, 1912 
eam niciid crossaraencuines oe ant g=_ 23 ated nt San Francisco, this 1 dny of August, 1912. / 
[Stamped across face]: Freight Prepaid. ses Be SE & Shippers arc requested to read this contract, including conditions on back. 
, 5 ; = ees 
{Stamped in margin}: Prepuid, as o 2 gs S. W. GOOD, 
SS oe es Nec tedice ss eeereereet DPIVOSOe SHE Go aes co sep, For Californin-Atlantie Steamship Co, and Coonceting Carricrs. 


CONDITIONS OF THIS BILL OF LADING. 


1. The carriera shall have liberty to tranafer the goods to and transport them by 
lighters, barges, or any other yexsel than that named, to lighter from ateamer to 
steamer and fram steamer to shore, or from shore to steamer, and shall have liberty 
ta sail without pilots, to tow and assist veseels in any situation, and go to or stop 
a¢ auy port or porta en route or bayond, and to deviate, with like privilege to stop. 
It is agreed that the goods may be lightered, ferried or carted toa the consignee or a 
connecting carrier in Bay of Punama or elaewhere at the owner's risk. The 
Panama Railroad Company will not be reaponsible far loss or damnge to goods or 
treusure from fire in cers, in warehouse, on wharf, or in lighters in the Bay of 
Panuina, 

2. No corrier shall be liahle for delay, nor in nny other respect than ag ware- 
housemun, while the said property uwaits conveyance from any point of tranaship- 
ment, and in case the whole or any part of the property specified herein be pre- 
vented by any cause from going from port in the first steamer of the tine stated, 
leaving after the nrrival of such property at the port, the carrier hereunder then 
in possession ix et liberty to forwurd said’ property by succeeding steamer of said 
line, ar, if deemed nevessary by any other steamer or route. 

8, No carrier, or the praperty of any, shall be Hable for gold, silver, precious 
stones or metnls, jewelry, or treasure of any kind, bank notes, securities, silks, 
furs, Jaoes, pictures, plate, china, gluss or statuary, unless billa of ane are signed 
therefor, in which their nature nnd value are expressed and extra freight expreased 
and paid for the assumption of extraordinary risk ner for ony lose or damage 
arising from any of the following causes, viz.: fire from any cause, on lund or on 
water, jettison, ice, freshets, fioods, wenther, pirates, robhers, or thicvos, acts of 
God or of the couotry’s enemies; riots, strikes, or stoppage of Isber, collisions, 
explosions, accidonts to boilers or machinory, or any Intent defect in hull, machinery 
or appurtenances; or uoseaworthinesa of the ship, even existing at timo of ship- 
ment or sailing on the voyage, provided the owners have exercised due diligence 
to make the vessel scaworthy; stranding, atraining, any accident on or perils of the 
xeay or other waters, or of aterm or inland navigation; restraints of governinents, 
legal process, claima of eynereny by third parties, detention or accidental delay; 
want of proper caoperage or mending, insufficiency of pnekage in strength or other- 
wiae, nae of hooks, rust, dampness, losa in weight, leakage, brenkage, awent, blow- 
ing, bursting of casks or packeges from weakness or natural causes, evaporaticn, 
vermin, frost, heat, smell, cantact with or proximity to other gouds, natural decay, 
Gr exposure to weather; nor for any act, neglect or default whniscever of the 
pilots, meaters, mariners or other acrvents or agents af the steamers, or for loss 
or damage of any kind on goods packed in bales or whore bulk or nature requires 
them to bo carried on deck or on open cara, or for the condition of packages or 
any deficlency in the contents thereof, if receipted by the consignees as in goad 
order; or for any injury that may happen under any circumstances to, or for the 
death of any living creatura that may be embarked, or sent for embarkation, on 
board the curriers, 

4. All liability under this Bill of Lading shall be determined on the basie of the 
actual market value of the goods at the time of ship’s entry nt port of destination, 
bot the Curriers shniI not be liable fer any valuo exceading ene hundred dollars 
($100.00) U, S. Gold upon each package, unless the value exceeds that amount, is 
80 expresned in the Bill of aoe and extra freight paid thereon, aa per tariffs; 
and shipper covennanta thet such claima shall in no case exceed $100 for loss of or 
damage to or for conversion of any one of eaid packages unless n greater package 
valuation be written hereon. if 

5. Explosive, inflammable, or other dangerous articlea may be transported, if 
the carrier chooses, on deck or elsewhere, and they shall, in all cases, ba at the 
awner’e risk. If any auch orticlea he accretly delivered to tho carrier, the shipper 
shall be reepanaible far any damage resulting tharefrom, nnd such articles may be 
destroyed by the oarrier without incurring any liability therefor. 

6. All articlea named in this bill of lading are aubject to charger for occeasary 
cooperage and repairs. No liability shall exist for wrong eurriage or delivery 
of goods marked with initiala or imperfectly marked, unless nnme and addresa of 
consignea be given in writing xt time of shipment; such marking bein agreed 
to be taken ag praof of contributory negligence. Shonld it be found on the cargo 
boing discharged that goods have been landed without marke or with marks differ- 
ing frei thore on the bill of Inding, or with marks and numbere not distinguishable, 
the aume shall be apportioned to the different lots, and consigneea ehall conform 
to auch allotment, All claims for damage to goode must be made nnd the nature 
and extent thoreaf fully diaclosed, in As presence of the ngent of the company 
having the seme then in custody, before they are removed from the atation or 
wharf. Unlesa written demand for damage shall be made upon the carrier liable 
therefor, or upon the carrier which actually delivered the goods, within ten days 
after delivery, all claims for damage shpll a taken to have been waived, and no 
suit ahall thereafter be mnintoinsble to recover the same. No ugent or employee 
aball have anthority to waive such demaad. 

7, Also that if the ship is prevented by Quaratine from renching her deatina- 
tion, or making dua delivery of the goods, or ia detained at qunrantine, the goods 
may be forthwith, without previous notice to shipper, owner or consignee, dia- 
charged into depots, lazarettes, hulks, crafts or lighters at the risk and expense 
of ahipper, owner and consignee, nll and any of thom, and such discharga shall be 
deemed a full and finnl delivery of the goada, all riak, responnibility nnd expenses 
of the carrier therefor, as carriers, boileo or otherwise, ending as soon us the 
guoda aro delivered from the ship’a tackle, and all expenses thereby or thereafter 
incurred, and all increased cost of such delivery shal! he paid by shipper, owner 
and consignee, all nnd any of them, the carrier retaining a lien on the goods there- 
for; but should the veasel cr goods not ba admitted, or such discharge bo imprnc- 
ticable, or so in the master’s opinion, the currier may forthwith without previous 
notice proceed to the nearest sefe port, or ot ahip's option to the nearest safe port 
to which the ship ia bound, at the riak and expense of shipper, owner aad con- 
signee, all and nny of them, and there lund the goods ns if at the originnl port of 
discharge, at the riak and expense of sbipper, owner and consignee, all and any 
of them, he and they paying freight from the original port of discharge, aod the 
carrier retnining a lien on the goods therefor and for all costs, charges and expenses 
incurred, and for all increased cost of delivery; and all riskr, und expenses incurred 
thereafter shall be on aeconnt of shipper, owner and consignee. The severn) car- 
riers ahall have a lien upon the goods specified in this bill of Inding for nll arrear- 
ages of freight und charges due by the sume ownera or consignees on other goods. 
In case of loss, detriment or damage to the gooda or delay in the transportation 
thereof, imposing nny liability hereunder, the carrier in whose netnal custody 
thoy were at the time of such Ings, duinage, detriment or delay, shall alone he 
responsible therefor, The receipt of any cerrier for the goods sholl be primn- facie 
evidence of the condition in which he recvived them in a suit ngainat any other 
carrier, None of the carriers under thia bill of lading will be responsihle for 
deterioration or damage to cargo caused hy fumigstion or disinfection ordered by 
the sanitury nuthorities, 

8. When the loading, transport, tranashipment or delivery is prevented in conse- 
quence of ice, weather, epidemic, quaruotine, sanitary mensures, hlockade, war, 
sedition, etrikea, troubles, labor agitations, and all anelogoua circumstancea what- 
ever, tho Captain, the Compnny or the Agents shall be entitled to lond, discharge, 
tranaship, put into warehouse or quarantine depot, or into a lighter, hulk or ernft, 
and to deliver all or any part of the goods, whether the terminus of the yoyage or 
not, and nll risks whatsoever, and all expensca of tranaahipment or warehousing 
of Customs, including Surtaxe d'Entre Pot, and nll extrn expensen of whatsoever 
kind incurred in conseqnence of the above circumstances will be entirely for 


account of the shipper, consignee or party claiming the goods; even though same 
part of auch extra expenses may bo occarioved by the fault of the Captain or ghip- 
owner; the Master and Owner being discharged from all regpongibility on the 
A a placed in charge of the Custom Honse or any Mercantile Agent or 
Consul. 

9. The goods shall be received by the owner or consignee at the stetion or whart 
of the carricr at the ultimate point of delivery, in lata or parts of lots, nnd if not 
taken away within twenty-four houra efter arrival iaay, at the option af the deliy- 
ering carrier, be vent to a warehonse, or be permitted to lia where lunded, all ot 
the expense and rivk of the shipper, owner or congignee. If no address of a 
Person at the ultimnte point of delivery, immediately entitled to such delivary be 
disclosed by this bill of lading. the same muat be furoished by the shipper, owner 
or cansignee, in writing, to the terminal carrier, before the time at which in ordinary 
course of transpartation the goods shonld arriva at such point, A failure to do 
thie or remove the goods within twenty-four hours after their arrival ahall, in 
ease of any subsequent lose of or injury to the latter, be treated as canclusive proof 
of uegligence on the part of the shipper, owner or consignee, which contributed 
to auch loss or injury. Negligence shall not be presumed aa against any carrier 
under this hill of lading, and no linbility ahall exist therefor withaut actual and 
affirmative proof thereof. - - 

10. If destination is a seaport, the ship may commence discharging immediately 
on arrival ond discharge continuously, the Collector of the Port being hereby 
nuthorized ta grant n general order for discharge immedistely on arrival, Goods 
to be delivered at ship's tacklea, and ull chargea fram thence, including quay 
expeases, weighing, and delivering tou be borne by cansignee. If the gaods be not 
taken hy the consignee within auch time aa is provided by the regalations of tho 
port of discharge, they may by the carrier bo sent to store, permitted to lic where 
landed, or returned to the port of shipment, at the expense and risk of tho owner, 
shipper or conaignee. 

11. Oargo for Callao to be delivered to the Custom House or Mnella Darsena, 
under receipt, which receipt will relieve the carrier from all responsibility. Vive 
shillings per ten extra will be charged on all goods landed by the Muella Darsena 
Co, at Callao, but the Steamship Company's reaponsibility shall cease immediately 
the geods have left the steamer's tackle. In the other ports of South America, 
and in the porte of Central America and Mexico, the cargo will be discharged by 
the ogent of the carrier, for account and risk of owners of tho goods, the landin 
charges being for their account, and the articles named, in this bill of Inding eral 
be taken away by the consignee thercof immediately after the arrival of the kteamoer 
at the port of deatination, or the anme may be stored at the expense and risk of 
the owner, shipper or consignee thereof, or carried forward to steamers deatination 
end landed on her return for account and at the risk and expenus of whom it may 
concern. In case the surf or state of the westher or ather conditions upon the 
arrival of the steamer, ghall be such oa to ronder it, in the judginent of the 
Captain, impracticable to land goods at the porta to which thay are daatined, or if, 
from delny or neglect ef the consigneea, or other causes, the goods or any part 
thereof, be not transshipped, taken fram alongside or landed at any port, the same 
may be discharged into quarantine depot, or into ao lighter, hulk or craft, or ba 
taken to convenient port, and be transshipped, or landed and stored and roshipped, 
or retained on hoard, and be forwarded or delivered on n subacquent oppor- 
tunity, in elther case at the risk nnd expense of the consignee and/or owner of 
the goods. It is also expreasty stipulated and agreed that the within described 
freight shell net be landed without the proper permission of the Custom Hovae 
authorities of the port of destinalian, and if the consignees fail ta obtnin this, the 
cargo shall be conveyed back to Ancon for their account and riak at regulur through 
rates. It ia understood and agreed that all charges demanded of the steamer 
for landing this cargo shall be paid by the consignaca of same. The carriers are 
not reapansible in reapect of gooda for France for any Surtaxe d'Entre Pot. In 
the avent of tha goode being cansigned with option of delivery at another port 
than the port of consignment named hereon, the port of delivery aclected ja co 
be declared at the first of snid porta called at by tha ateamer, within one hour 
from the time of the steamer’s arrival at that port. Failing euch declaration, the 
carriere reaerve to themselves tho right to discharge the goods at the port of 
consignment, auch goods thereafter ta ba at the risk and expenae of the consigneca 
or owners of the goods. 

12. In case of the blockade or interdict of the port of delivery or tranaship- 
mont, or if, without such blockade or interdict, the entering of the port should he 
considered by the Master unsnfe by reason of disease, war, or disturbances, he ia 
to hava the option of lending the goods nt any other port which he may consider 
safe, at shipper's or consignee’a risk and oxpense; and on the gooda being placad 
in charge of the Custom Se or any mercentile agent or consul, nod n letter 
rane put into the post addreased to the shipper or consignee if named, stating 
the Innding and with whom deposited, the eanin to be at shippar's or conaignee’s 
risk and expensa, and the master aad owner discharged from all reaponuibillty. 
The Californie-Atlantie Steamship Oompany reserves the right, in event of any 
tronble ariaing between the Company nnd any of the Centra) American Republics, 
to store the cargo at the risk and expense of owner, shipper, and/or consignee 
until auch time as it may be convenient to carry the same forward for delivery, 

13. Carrier shall hinve a lien on said property for all fines imposed on it ond 
for nll expense to it resulting from shipper's failure to furnish proper Consular or 
Custom Houso papera in due time or resulting from other errors or omissions of 
shippers, and all auch fines and expenses shall he reimbursed to Carrier hy con- 
signee before said property shall be delivered to him. 

14. It is agreed that the property covered by this bill of lading ia subject to 
all conditions expressed in the regulur forms of bills af lading in use by the con- 
necting steamship company ot time of ahipment, and to all local rules and regula- 
tions at port of destination not expressly provided for by the clauses hereln. 

15, It is agrecd that thig bill of lading, duly endorsed, ehnlt be given up to the 
last carrier, if required, in exechango for delivery order, 

16, That merchandise on wharf or in warchonse awaiting shipment, transship- 
ment or delivery he at owner's riak of loss or damage by fire, flood and/or tho 
giving nwny or falling or destruction io whole or part of the warehouse or the 
wharf or any etructure thereon, not happening through the fnolt or negligence of 
carrier or representative. 

17. It ia expressly stipuluted and agreed that the California-Atlantic Steamship 
Company shall not be liable for destruction of or damage to goods by fire while 
upon ita vessel, or before loading thereon or after uoloading the same therefrom, 
unless such fire ig caused by the design or neglect of said Company. 

18. In the event of any cargo being nccepted and carried with freight chergen 
to collect at destination, and if through insnfiicioncy of containers or any other 
cause whataoever, such Cargo or any part thereof is refused by the connecting 
carriers, and the Currier having such Cargo in possession at the time of xoch 
Tefusal is compelled to return the sume to the port of origin or otherwise dispose 
of the same, all freight and other charges and all expenses of every nature what- 
ever, thnt may be reasonably incurred ia the rehandling and/or dischurge of gnid 
Cargo, shall be a cherge and lien upon and against snid Cargo, payuble by the 
Shipper, Owner nod/or Oonsignee, prior to taking delivery or effecting reship- 
ment of such Cargo, 

19. It is further mutually agreed that all questions arising under thia bill of 
lading are to be governed by the luws of the country of the cnrrier to whose ucts 
such questions are attributable. 
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[Endorsed]: No. 15660. U.S. Dist. Court, Nor. 
Dist. of Cala. Pltff. Exhibit 2. 5/22/14. W.B.M. 
Clerk. 

No. 3037. U.S. Circuit Court of Appeals for the 
Ninth Circuit. Plaintiff's No. 2. Filed Aug. 24, 
1917. F. D. Monckton, Clerk. 


vs. Trojan Powder Company. Ze 


Plaintiff’s Exhibit No. 3—Notice of Abandonment. 
NOTICE OF ABANDONMENT. 
To the Fireman’s Fund Insurance Company of San 
Francisco. 
Gentlemen :— 

Please take notice: That the Trojan Powder Com- 
pany, insured in the sum of Thirty-five Thousand 
00/100 Dollars under your policy No. 307,264, dated 
August 7th, 1912, on Six Thousand Cases High Ex- 
plosives laden on board the Ship or vessel called the 
Steamer ‘‘Pleiades,’’ hereby abandons the said Six 
Thousand cases High Explosives laden on said vessel 
to your Company and claims of you as for a total loss 
under said policy. 

The foregoing abandonment is made because the 
said Steamer ‘‘ Pleiades’’ laden with said explosives 
on or about the 16th day of August, 1912, while on a 
voyage from San Francisco Bay to Balboa was 
wrecked at or near Cape San Lazaro—Lower Califor- 
nia, as the result of which the said Six Thousand 
cases of High Explosives became and are a total loss. 

Dated San Francisco, August 29, 1912. 

TROJAN POWDER COMPANY. 
By W. P. MULHEM, 
Manager. 


[Endorsed]: Notice of Abandonment. Trojan 
Powder Company to Fireman’s Fund Insurance 
Company of San Francisco. Case No. 3037. U.S. 
Circuit Court of Appeals for the Ninth Circuit. 
Plaintiff’s Exhibit No. 3. Filed Aug. 24, 1917. F. 
D. Monckton, Clerk. No. 15,660. U.S. Nor. Dist. 
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Court of Cal. Pltfs. Exhibit 3. 5/22/14. FDM., 
Clerk. 
Aug. 29th, 1912, 12.25 Pave 
Received the original, of which the within is a 
copy—Abandonment not however accepted. 
FIREMAN’S FUND INSURANCE COM- 
PANY, 
By C. A. & R. PAGE. 
[Endorsed]: No. 3037. United States Circuit 
Court of Appeals for the Ninth Circuit. Fireman’s 
Fund Insurance Co. vs. Trojan Powder Company. 
22 Orders Under Rule 16 Enlarging Time to August 
31, 1917, to File Record Thereof and to Docket Case. 
Refiled Aug. 22, 1917. EF. D. Monckton, Clerk. 


